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Good Afternoon, Chairman Clay, Ranking Member McHenry and Members of the
Information Policy, Census, and National Archives Subcommittee, | appreciate the
opportunity to address you today regarding current trends in the implementation of the
Freedom of Information Act and ways for improving government transparency and
accountability. I am here specifically to discuss the current status of FOIA administration
at federal agencies, from requesters’ perspectives, and the importance of developing a
culture of openness that transcends legislation and the whims of changing presidents. |
hope | can provide some useful information based on empirical research in the field and
the perceptions of requesters.

In my capacity as a former journalist, a current representative of journalists, and a
scholar in freedom of information, | have found that accessing public records is often
more about people than the law. If an agency encourages a culture of openness then the
laws are applied; if not then requesters are forced to either go to court or use other
strategies to get the records to which they are entitled. It is this human factor that led me
and National Freedom of Information Coalition Executive Director Charles N. Davis to
write the book, The Art of Access: Strategies for Acquiring Public Records. We felt a
need for requesters to learn psychological strategies for getting records, since the laws
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have not worked well in many cases. With that in mind, in this testimony | will, 1) outline
the culture and attributes of openness, 2) convey my impressions of the current status of
openness in federal agencies, and 3) provide recommendations for enhancing a culture of
openness.

1. Cultures of Openness and Secrecy

Bureaucracies inherently favor information control, and are hesitant to provide records
freely for a variety of reasons, some justifiable (national security or personal privacy
protection) and others not (to hide corruption or embarrassment).* A substantial amount
of research demonstrates the prevalence of secrecy in government, particularly during the
previous presidential administration.? Backlogs in FOIA requests are unreasonably long,
with some requests pending decades.® Environmental journalists, for example, say that
getting records under FOIA is so frustrating that they simply avoid the process
altogether.” This might explain one reason for why journalists comprise only 5 percent of
FOIA requests® — they seek information through other means because of the inability to
acquire records in a timely manner through FOIA.

While we would like to think that laws work, the reality is that the public records process
is arbitrary and broken, based on the whims of record custodians and officials who may
or may not adhere to the law or respond in a timely fashion. At the state and local level,
on average police agencies will illegally deny a valid records request for incident reports
71 percent of the time.® Florida court clerks interviewed for a study said they deny valid
records requests if they feel the person doesn’t deserve it.” This behavior exists at the
federal level, as well. A study of records requests in Canada show that requests from
journalists and politically sensitive requesters are more likely to be denied and delayed
than requests from other people.® The FOIA process causes a wall of paranoia and
mistrust between requester and agency,® sometimes resulting in a contest of wills and
psychological warfare. This is not beneficial to agencies or requesters.

Organizational cultures of openness or secrecy are a product of people’s attitudes. We
know that FOIA officers at federal agencies are generally supportive of providing
information to the public.'® The problems arise with their superiors, as well as the people
throughout an agency who might not favor disclosure of information. People who favor
secrecy tend to be fearful, authoritarian, and trusting of those in authority.™* Those who
favor openness tend to be more educated, higher in self-esteem, skeptical, open to
questioning, and high information seekers, particularly online.** Openness is a state of
mind — grounded in one’s psyche but also learned. People and organizations can develop
an openness state of mind, but they have to want to do it.

Cultures of openness can change over time, for better or for worse, regardless of the
agency or nation. For example, Sweden was the first country to adopt a federal FOIA
law, including a federal ombudsman office, in 1766. The law was inspired by the China’s
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policies to provide citizen access to government information in the seventh century
A.D." Yet, within six years of Sweden’s new law, an autocratic king came to power and
rescinded the legislation. The law was re-instated in 1810, and is considered one of the
best, if not the best, FOIAs in the world today.** We’ve seen this pendulum swing in the
United States as well as presidents and cultural conditions cause agencies to vacillate
between openness and secrecy. We, like Sweden, can find a stable culture of openness if
we reject autocratic leadership and stay true to our values. Or, we can lose our way, like
China, and gradually slide into an authoritarian, secretive society.

2. Current State of Openness

During the past year we have witnessed improvement in openness in the United States
compared to the previous eight years, at least on the surface. The strong statements of the
Obama Administration have been refreshing, including the first-day executive order and
memaos declaring a new policy of transparency, the March 19, 2009, Holder memo, and
the December Open Government Directive. Even partisan opposition can be beneficial,
as Republicans have pressured Democrats to make the health care debate more
transparent.

Despite some of the promising overtures by the Obama Administration, however,
requesters remain skeptical and do not perceive significant change. Some of Obama’s
actions have not followed his words, such as his reluctance to release all White House e-
mails. Requests still seem to drag on far too long. Redactions are often extreme and
exemptions applied broadly instead of narrowly. Much of the data posted by agencies in
response to the Open Government Directive is of little importance or interest to average
citizens and the focus is on proactive dissemination of data online rather than improving
the FOIA process. Legal scholars have been reluctant to declare a new era of
transpellgency in the United States, grading the president’s performance at a “C” or
lower.

One problem today in FOIA administration is that the concept of openness under the
White House’s definition is this: Flood the Web with data. While it is important to have
as much government information online as possible, piling data on the Web does not
improve the FOIA process nor does it lead to meaningful public understanding of
government. Citizens and journalists want specific information, yet they are denied or
delayed in a much worse way than if they attempt to get similar information at the state
or local level. For example, jail logs and photos are typically public at the state level, but
not under FOIA. State and local agencies typically respond to a request within five
business days, depending on the state, not the 20 allowed for federal agencies under
FOIA. Federal records that contain any mention of a live human being are routinely kept
secret because of the warping of the Privacy Act. The Obama Administration continues to
apply the state secrets privilege and the Presidential Records Act to hide information. It is
easy to post a database of wind farm production rates on the Web but it takes true
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courage and transparency to release e-mails of White House visitors or documents
outlining the extent of the U.S. government spying on its own people.

However, it is perhaps unfair to expect immediate change. Cultures take years to develop,
and the groundwork has been laid. OGIS will no doubt improve requesters’ ability to
better maneuver through agencies. The stated culture of openness might trickle down and
permeate the federal government over time. Just this month, the Office of Management
and Budget encouraged agencies to develop prizes for workers who promulgate
openness.'® That is promising, but it is not enough.

3. Recommendations: Sticks and Carrots

Increasing a culture of openness among federal agencies is obtainable, in my opinion,
over time through a combination of penalties (sticks) and incentives (carrots). First, the
sticks:

e Penalties for noncompliance. We see at the state level the effectiveness of
penalties for encouraging compliance with public record laws. Some of the most
transparent states, such as Florida, Texas, and Washington state, have provisions
for jail time or financial penalties against individuals and agencies that flagrantly
violate the law.*” Requesters who live in states that have no penalties for
noncompliance express frustration and distrust toward their government.*® There
are no “FOIA police” to enforce lawbreakers, and most citizens cannot afford the
time or money to sue. We know that the threat of litigation can be an effective
method for agencies to comply with public records laws.*® Federal FOIA should
include financial and criminal penalties for officials and agencies that choose to
act in bad faith.

e L.itigation assistance for requesters. It is unreasonable to expect an average
citizen to take the time and money to sue the federal government for information.
A system should be created to provide requesters an avenue for timely and
affordable redress of illegal denials. For example, some states give their public
records ombudsman officers the authority to require agencies to make information
public to a requester.?’ In Colombia (the second country to adopt a FOIA law, in
1888), a citizen can write a letter to an administrative tribunal for free if an agency
denies access, usually getting a decision back within a week.”* While those
systems also have their problems, they attempt to provide assistance to the people
who are at a disadvantage when challenging government.

e Online accountability. FOIA performance should be made clear on the new Open
Government Dashboard. Anyone should be able to see in one place how all the
agencies are complying with the law, including the volume of requests, backlogs,
average processing time, percentage and number of records released and denied,
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appeals and their outcome, etc. Quantifiable benchmarks should be set and then
agencies graded, much like a restaurant inspection or school’s standardized test
scores. Is an agency passing, exceptional or a failing when it comes to FOIA?

The carrots:

e More funding. It is unfair to require agencies to be more transparent but not
provide them the resources to do it. If Congress is going to impose requirements
upon another branch of government the least it can do is provide it suitable
resources for carrying out the mission.

e Incentive programs. Agencies that work diligently toward providing records
should be rewarded with additional funding to further reduce backlogs.

e Training of fundamental values. Training of all officials, not just FOIA officers,
on the fundamental reasons for FOIA and benefits of making information public
(e.g., building public trust, facilitating innovation and economic growth, leading to
improved government and accountability) would build a positive culture. Too
often internal government training is focused just on FOIA officers and are led by
attorneys who focus on the technical aspects of exemptions — how to keep
information secret.

Ultimately, we as a nation should focus on creating a culture of openness in government
and throughout society. Civics education is imperative because our government is a
reflection of our people. Our children are taught to do well on standardized tests with
little emphasis on social studies, creating a generation ignorant of the fundamental
principles of democratic self-governance. We can have the brightest scientists and
inventors, but if we as a people accept authoritarian leadership and secret government
then we risk using our technological advances for destruction, not the common good.
Open and accountable government should be valued by every American, whether they
work in or out of government.
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