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5, 2011, the House of RRwlretso€Inlt ati ves
at Members statestheweontsoi¢madcontahe bp
n when intro(dhhe nagmean dmelnt odoegsoimat rpees
or BhiimplECGomrstsibdwmtti epmSKf aAe me nt (CAS) r
e XIT, cl ause b7y( ce)v,e rwa Gsousbgsbesqeugeunetn t 1 y a d

r standi wmflgie rt shte rCeAgSu i r e sb oatnh eu npdoewesrt sa npdri onvgi doefd t
ress under thgeréCsosnetletunhidDoavteddngodagumbet
sc 1 éeslting Clause crea‘eau merpowegrres, e saynodf a ssp e ¢ i
resmustnakd sbased on omreumear antoad ionfT hidtes (@ oomwvsetr
ticretates ttywpelsd eanft a€b wmg'spowe rish) cirmiatls land
external limhesreblbnrechaobmbitmgugn®madf npoWwer
ms,e lsvuécthe atsit thiet s cope’'spdwdowoanguredsr the Commerce
ernal l1 i mit,8ctechoemngtheaiotnttherchmamali ned in affirm
ewhere in the text ouclhtaaauct udse Fpiafoshti A nt el modnm eom
gress abkriddg mdgWhdleeeftth el £® 2 r dMacribsuiroyn vi.n
ifsiomml y tleeament éidcs imdl driamcihnt er pyeting the Co:
ognizing the power of the Courprt tthe stamrillke hd ¢ w
naitsi orne pl et e wi t hg oevkearnhpnieenst hoef's s apll s tytadnirtgei em |
constitutiBy atlh2i0kmeiadt pheotweatvieon. the Supreme Cou
i caitlhaetoirnyg of j udibceicaabmed aailpy dmawh p tt hhiat t he e der
iciary 1is the final and meaMoiursegt.vhieen] aerrsésa, e etr o f
ades, a number of legaHseschblaerzedntdhigoveh ame
moting the Vi edw atnhcahte st loef pgoolvietrincmae nt posses s
rdinate authority to interpret tldt)hCconstituti
stitutiiomglilt sMelmb erresq wifr Congress to be bound |
sti(t2wh e opresumption of constitutionality that
gmaamfs3t)he wide range of questions the Constitu:

s fundamentally a congressiadnadlouviset Rugdre t
s each Member introducinghaittpesectthof [ egi
) that allows CodhgreubmidvtedaCAStapptagss
siamal! i Re pabd i s htThdHowms «C Chplme it s go v
t
w

uir

gre
dt h Members have significpatrtdicuadmnet CABsi n
i tThh et hCeA Sr wluel.e 1 s e“h her He d.saecntksy etrok svoefrairf ya
each Dbill "Aahoa [ usnttheh daghhenggudanc y o ff”t he justi f
most common means of complying with the rule
tion 8Tasmurdg asdltdegeadi Alge CAS rule has 1itsel

atpropomlkents arguing that the rule promotes c

whiclrei tics contend that the rule provides mini ma
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Introduction

On January 5,0 f2O0Relpr etsheen tHaotuiswes adoptXdd dam amend
require that Members of the Houkse potwetre ttohe naect s
proposed legislation whenTheodmendment bddés ono
pertain to concur ’dhe CEwtmisdampl eAvtebod utt y ohtsat e me
found at House Rwalse sXulbls, e qcul eanutslayh7aldhopfihSdndn t he
1 It6Ron gr %Asss eesh.e CAS miuidyehhres gritengu ii rt sme natt opdmct i nue s
of congdebBastionand inquiry, as Members of the Hou
the rule prior to every submission of a bill or
This report aims to aid in understanding the CAS
over view roefs s(plooweCGosngunder the Cengwilttutinonndredpf(
this documents.p eTchied drdemapdodryte st hHeonu s e Rule XII, c¢clau
key requirements and 1imits, theulsegvadlh aeef.fect of
report byndilsuadessing trendsy ewietnhk CeAfampd atcd itcles H
providing d emosn gdreersastiioomasl personnel drafting CAS
tabTaBliedent hc€oinesst i t ut i onwakt p©oomwmobni ghwritithegd i n CAS
last six mMBhnHEXofgasheFmbIlessut ggeomesditutional
aut hofroirt iveasr i ous types of legislation.
, L]

Scope of 'sCohgWedsrhe Constitut

Understanding the pumrploisres gaumiknde gs ¢ boflhimlze o€AS
powers provided to the Congr és srounedeirn tihnet eGopnrsettis

Const iTthuet iFornamer s of the Constitthtecem midartednt pif
al Pofve g o v &irtnhnee nsta fifa nkd g f'sdchuugsh,t t o guard against
dispersing federal power to th¥VRefladting pehidse nf
the federal Constit st ipoonwedrti lvagndolensgg it hlea tgiowe r nanx a1 ¢ u
judicial branches, with the Congress exercising
executive power, and the fed¥dTtali comrbseackref st
National fundafeiegakskawvet poloe pinsel aotfi t he ot her

1SeeH.R. Res. 5, 11®Cong. (1st Sess. 2011) (adopting the rules for the 112th Congress, which included the
Constitutional Authority Statement (CAS) requirement).

21d.

3 SeeHousERULE Xl cl. 7(c)(1).

4 SeeH.R. Res. 5, 1118 Cong. (1st Sess. 2013) (adopting the rulestferltl3h Congress, which were based on the
“constituted rules of the House at the end df thethiICa@ngress and did not alter the CAS requirement); H.R. Res. 5,
114h Cong. (1st Sess. 2015) (adopting the rules for théhXddngress, which were based anetcoristituted rules of
the House at the end of the thIC8ngress and did not alter the CAS requirement); H.R. Res. ) Chg. (1st

Sess. 2017) (adopting the rules for theth150 n g r e s s , wh i ¢ hconstituted rulesaokthe Housers¢th h e
end of th&  thiCdngress and did not alter the CAS requirement); H.R. Res. & Cfg. (1st Sess. 2019)

(adopting the rules forthe 1tBC o n gr e s s , wh i ¢ h constituted rulesaokthe Housemt the kend of the
115h Congress and did natter the CAS requirement).

5 See infra‘House Rule XII, Clause 7(cnd Constitutional Authority Statements

6 SeeTHE FEDERALIST No. 47, at 269 (JameMadison)(Clinton Rossiter ed., 1999).

7 SeeThomas v. Union Carbide Agric. PmdCo., 473 U.S. 568, 594985)(Brennan, J., concurring).

8 J.W. Hampton, Jr., & Co. v. United States, 276 U.S. 394, 406 (1928)
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,amht Const fatlut iloeng iwelsattsi ve. Pomw€osghessesiaf gtrh
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istenfined to those powers &%XApsr eas srleys uildte n ttihfei
reme Court has Vasterpget€Ctdudetnsl erkbating a C
“enumerat FdAsp avheer sCowWn t t adt §dat,'Yde |]werModmiws emact e
Congress must be based on one or moéfe of its pow
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Congsespecified powers are pr Bentatriiolny,8 bouft Anrotti celx
the Constitutoaonhlad BH&alsbtefs ewohtniiwahe rrag |l sapg d oviefl iyc
powers grantedAmong hteheComegwerns .e¢ fsu mperwaetresd taor e Co

! i mpose®and spend the nyondeeyb tcso lalnedec tperdo vtiod ep af o r
“common ‘daenf@genmer al®wel fare,

1

T regulate*commerce,

o1d.
10Wwhile Congress may not delegate its legislative powers to another bsasEkeld v. Clark, 143 U.S. 649, 692
(1892) t he Supreme Court has recognized that Congress can “ot

help refine its general directivest $erth in legislation SeeMistretta v. UnitedStates, 488 U.S. 361, 372989)

( n ot i roygrjutishrudencehas been driven by a practical understanding that in our increasingly complex society,

replete with ever changing and more technical probl€uoagress simply cannot do its job absent an ability to delegate

power under broad general directives) . To avoid an unlawful delegation of 1eg:
has stated that “when Congress eonflomgredsci muecrt ma Qiaryg daowtnh
legislative act an intelligible principle to Sehich the per
Whitman v. Am. Trucking As s’ n.sW. Hafpton, JA2763).S. a499).Jthe4 72 (2001 ) (
history of the Supreme Couthe Courthas“found the requisiténtelligible principle lacking in only two statutes, one

of which provided literally no guidance for the exercise of discretion, and the other of which conferred authority to

regulate the entire economy on the basis of no more precise a standard than stimulating the ecassumndfair

competition. Td. at 474 (citingA. L. A. Schechter Poultry Corp. v. United States, 295 U.S. 495 (1BPaBpma

Refining Co. v. Ryan, 293 U.S. 388935); see generallfass R. SunsteitNondelegation Canon§;7 U. CHI. L. Rev.

315, 35 (2000)( Itisoftensaidthatthe ondel egati on doctrine is dead. ”).

11 SeeZivotofsky v. Kerry, 135 S. Ct. 207@098(2015)(Thomas, J., concurring in part and dissenting in partjitz

v. United States, 521 U.S. 898, 919 9 9 7 he Ceristitufiofj confeffed] upon Congress of not all governmental

powers, but only discrete, enumerated onéBjarbury v. Madison, 5 U.S. (Cranch) 137, 176 (1803hé powers of

the legislature are defined, and limited). . ”

12 Kansas v. Colorado, 206 U.S. 46, 81 (19@€e alsMur phy v. NCAA, 138 S. Ct. 1461, 147
legislative powers granted to Congress are sizable, but they are not unlimited. The Constitution confers on Congress

not plenary legislative power but only certain enumerated
13529 U.S 598, 607 (2000)

14 SeelU.S.ConsT. art. |, 8.

151d. art. 1, 8 8, cl. 1. The taxing power of Article | is limited by the requirements that money collected be &papt to

the Debts and provide for the common Defence and general Welfare of theSiaie®l ; and taxes must be “u
throughout the United States.” The Sixteenth Amendment t o
collect taxes on incomeSee idamend. XVI.

6Seeidart. 1, §8,cl. 1.

17|d. art. 1, 8 8, cl. 3.

Congressional Research Service 2
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f establish laws respecti®®hrg naturalization and

f regulaté currency,

f establish pos? offices and roads,

T pr omo tPer otghree s s of Sci"bynwcgiundgusethdr Ar and
invefetxocrlsus i”’ve irhgvhhtig ings aadpygisgbtveands (1
patent pZFaonmdctions

T establish a*®*judicial system.

In additiohausesx iod AfdteifdfnkenlgsubBetcdadabponveEgd legisla
jurisdicti,deadf e®aehgse vel y wit ha nwd ritnicmleu dend mil i
Congsepower to declare war a*hd provide for an Ar

Outside of Article 1, Section 8, the Constitutio
Cogmr ewsisnhspecified power. For example, Article 1V
to elmawst regul atingputhlei v aAdtds,t yRodomsd¥teand judi
and rules respecting the territoAyd ahadt paclope¥Yty
aut horizes Congress to prof@wtes iadne nalfmetnt s o roi g ihme
constitutional text, many of Itther asmtemidante ntt lse t po w
Congtf'Sesvser al of tsh ea nCeonndsnileimtvpestvoiewwind e Congress wit h
power to enactFareritms Thh o cegdticealrtekte iedomitdht e e nt h

Ame ndmenatdopted foll ompaweCtomeg“e@if WirlteoWa me’nd me nt s

provisions prlphebentnggstheedygpriVamandons of cert
outl awiengleni al or abridgement aoccfe,t hceo Iroirghtort g rwc

condition™™f servitude.

TkfiodhuArt ioflcet ilo,n 8§, the Necé&suppyemandtProper (
Congsegsnumerated powers, prbeigdowgrthe ddgpsl mea
assist in the achievement of eCuodnss tcitnutteinopnl at ed b

18|d. art. 1, 88, cl. 4.

191d. art. 1, 88, cls. 5.

201d. art. I, 88, cl. 7.

211d. art. I, 88, cl. 8.

221d. art. I, 8 8, cl. 9.

231d. art. |, 88, cls. 1116 (defining Congresspower to declare war and to raise, support, and regulate the military and
militia).

241d. art. 1V, § 1.

25|d. art. IV, § 3, cl. 2.

261d. art. V.

2T See, e.g., ich me n dCongiess &Hall make no law respecting an establishment of religion, or prohibiting the free
exercise thereof; or abridging the freedom of speech, or of the prehs;right of the people peaceably to assemble,
and to petition the government for a redress of grievahaoes.

281d. amend. XIII.
291d. amend. XIV.
301d. amend. XV.

®The Necessary and Proper Clause is also 1 SéePevationd t o as t h
Garner & Cheryl Nyberg?opular Name of Constitutional Provision&/Niv. oF WASH. GALLAGHER LAW LIBRARY
(Sept. 30, 2013nttp:// lib.law.washingon.edu/ref/consticlauses.html

32 For example, the Court has recognized that Congress, through the Necessary and Proper Clause, has the power to
enact legislation to implement U.S. treaty obligations, as such legislation may be necessary tocgieetieéfdederal

Congressional Research Service 3



Constitutional Authority Statements and the Powers of Congress: An Overview

Specifically, that ¢l ause prfalvli dleaswsC owhgircehs ss hwai It 1h
necessary and propertforfenegygimg PRPaweor Ex@zwrdtdloh
vested by this Constitutdi oSnt aitne st,h eo rGoivne rannnye nxe poaf
Of fice *Tthhee rSeuopfr.e me Court has i fist epropweert eudn dtehre tshce
NecessaryChad&bPrroddpdenr t hat t he“Cohmhzusd argaves to

discretion as toemlheyaed ains o had i*Hhimyg bae hgil deim gp o w
Court has describetdh“btrhoca dc Ipacuvseer atso ‘peonoavcetd i lmagws, t h

or uodcfounld dtc’da v eno r e asupt chtotbfeincg f i ci¥®Coaxesc¢ene. with
t hiisew, the Court has wplpelrd ulreyg iasnldaatwii damm e s 151 rhia ma
extension’sofpoenmgrteos cons tiStiuntid affd dgr ahet Ciolwuwn a lus
legislation prohibiwthipreg etilvee Hreidleerayl o fu nadfsf,i caisa lasi
Congsepowapptopriate federal mone¥Motre promote t
broadly, the Courthtatlposvbteske s utcthe asi ¢vhe power to
are implied Vesotmi rtgheofgelnegiasil®tive powers in Con

I mportantly, however, t hneoatNecasdspeydend BPopaper €
Congress that, standing in isolation, permits 1t
Court htbbkmwdneodisitself a gnawebhiaoftpew€ongbassa

possesses all the means necesfsoarreygpobisnege ar oy §uB t
‘and all other Powers  Pesstedad,yy iohndmfisostlatiitmg, oo
rely upo ts indepund¢nAr ( i"wbba g hp aptehikesy p o wer s

implicit or explicitly vest&impbseahtelty amn whatbk
t he Nece ary and PropenotClamby wmakdoaatzieeon Ctom ga
executio of its own powers under the Constitut:i
ofall other Powers vested by this Cofstitutio i
Pur suant t oCotnhgirse sasu tnhaoyr ipteyr, mi s si bly enact 1egis]l
exercise of powers given to O&ther branches of th

—

n
1y
S S
n

n
i

governmenits power to make treaties, which is found in Article Il, Section 2, clauSee¥issouri v. Holland, 252
U.S. 416 (1920); Neely v. Hinkel, 180 U.S. 10901)

33 SedJ.S.ConsT. art. |, § 8, cl. 18.

34 United States v. Kebodeaul33 S. Ct. 2496, 2503 (2018)nited States v. Gustock, 560 U.S. 126, 132(10)
35 Lottery Case188 U.S. 321, 355 (1903)

36 See Comstock60 U.S. at 134 (quotingicCulloch v. Maryland, 17 U.§Wheat) 316, 405 (1819)

37 Jinks v. RichlandCty., 538 U.S. 456, 462 (2003)

38 Sabri v. United States, 541 U.S. 600, 605 (2004)

¥See,e.gNi x on v. Adm’ ,43385. 486e(1D77); Bastland v. United States Servicenfemd, 421

U.S. 491 (1975); Barenblatt v. United States, 360 U.S. 109 J19&é&kins v. United States, 354 U.S. 178 (1957);

McGrain v. Daugherty, 273 U.S. 135 (1927).

40Kinsella v. United Statesx rel.Singleton, 361 U.S. 23247 (1960) (emphasis in original).

41Bond v. United States, 134 S. Ct. 2077, 2099 (2014) (Scalanturring).

42SedJ.S.ConsT. art. |, § 8, cl. 18.

43 See, e.gJinks v. RichlandCty., 538 U.S. 456, 462 (2008)kcognizing judicial tolling provision in federal statute as

being necessary and proper for carrying into execution bot
inferior to the Supreme Court yanadn d oe fafsiscuireen ttlhya te xfeerdceirsael ‘ct
of the United St aNedysy. Hihkelpnl8QilkS: 109 24 (12q19eognizihglcongressional

authority to enact legislation that is necessary and proper to carry out the stipulatioesatf m#ade by the President

with the advice and consent of the Sené@¢gwart v. Kahn, 78 U.S. 493 5 0 6 (he Bré@sidgnt igthie T

commandein-chief of the army and navy, and of the militia of the several States, when called into the service of the

United States, and it is made his duty to take care that the laws are faithfully executed. Congress is authorized to make

Congressional Research Service 4
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Limits onsC®@ogeess

The Cons mpd et wo itcyepreltsr moilft at i ons on t he hpowers of
concept of enumerated powers“iateatiead What ti s oft
Cong’se powehrast 1 s’s pPfowgrssarneaeted by and to the te

gr dFtor i nsUnaintceed, Sitnatehe vSupoppme Court interpret
Clause as empoweriftghrCenprosad ttca’tr fghdemse losf act i
of interstidtikecommdscpads emmnadns ;t {i2pgs” in inters
and (3)thetivubseantiall y*"Hffieng datermimde floon
to cthese, the Coutst phoewled tohvactr (Coonmgmeerscse does not
legislation prohibiting the posses scdommerfc igaulns n
activity) because such legislation does not regu
interstat®lidkemmnesrcheisthtee Cpuatted the 'Fourteenth An
Enforcement Clause ‘G“congaaesic@r op’pbrettivgeneant itnhge a
injury to be prevented or remedied by congressio
adopted YApplhywitn g ntdhfiist ys toafn dBaoredrtnheeh edoduFrith m ¢ s
Congress exceedmrfdortchemento ppeo wefr iumderbyt he Fourte
enact Regitghoeus Freedom)Relsntsoorfaatminoam |Aychta m( vRaFdReAd t h
sovereign ri‘8Adtosptefd ttlbe psrtodteacst the constitution:
rel iRERA in relavahdnosptadeadswy t hat “siuthpdsasad’oamal bur den
a religious practice without .“8Defsfcirciibeisntg jRIERA fi ¢
operative standfridngtshadtmpamdaonmtsedadd etroa bal e i ntr usic
t he Sttraatdeist i onal prerogatives and general author
their "¢thei Lomng jtuhdadtd r €a waasck of proportionality o
between the meaapi taidmptte de i’'drdt RFRA. achieved
Second, beyond the isntpomwmals,h | itthiet Comams tGCGdmgrri eosmns a l

o
«

extdcand¢traints on ocro nagfrfgsrsmladtmavitei aomtsi dm,und el s e
text or struettAre iecfl et He & @ ecuonmos 1t or fa ,igncdhtweses it so fs p e c 1 f

all laws necessary and proper to carry into effect the granted pdbw&ayman v. Southard, 23 U.S. 22 (1835)
(recognizing congresmal authority to enact measures necessary and proper for carrying into execution federal court
judgments).

44 See generallf AURENCEH. TRIBE, AMERICAN CONSTITUTIONAL LAW 794-95 (3d ed.2000 (distinguishing internal

and external limitationsn the federdegislative powey.

45514 U.S. 549, 558 (1995).

461d. at 56768. Congress subsequently amendedstiatuteto expressly provide that, in order for the possession of a

firearm in a school zone to be a federal offetise government must demonstratethdte firear m “moved in o1
otherwise affects i ntl8UW.S.CG8922(g)(2olhisamended vepsion ofthermtatute hascbeen

upheld in the face of constitutional challenggse, e.gUnited States v. Dorsey, 418 F.3d 1038, 1046 (3r.2005);

United States v. Danks, 221 F.3d 1037, 1038 (3r.1999)

47 City of Boerne v. Flore§21 U.S. 507, 520 (1997)

481d.

491d. at 533.

ld While the Supreme Court st r ucCityofiBoerneRFRA Ragbeanheldptp 1 i cat i on
still apply to the actions of the federal governm&seUnited States v. Ised, 317 F.3d 768, 770 (7th CR003)

51 SeeUnited States v. Comstock, 560 U.S. 126, 135 (2018)o t i n g federalstatutey in &ddition to being

authorized by Art. 188, mustalso n ot [ b e ]by therCorstitubioi.t) e d ‘MdCulloch g Maryland, 17 U.S.
(Wheat) 316, 21 (1819); seealsoSaenz v. Roe, 526 U.S. 489, 508 (1999) Edislhtive powers are, however,

limited not only by thepe of the Frameraffirmative delegation, but also by the princifiteat they may not be

exercised in a way that violates other spegifict o vi si ons of the Constitution. ”).

Congressional Research Service 5
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hfee deral government . Section 9 prohibits Congre
pe apatsismen;g bills of at>ianipnodseirn go rt aexxe sp oosrt dfuatcit
Sfrrtosm a’h™la nsdt agtreant i ng>¥$ddctlieban @oFp mdbinda € ytsh at

suspend the wri“ta®és habenesbewhicipmblar]l ynvyasio
ety mnmawche @unstSei prei ol saird y, money can be drawn f;
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X
a
a
P n appropriation made by | aw.
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by three prin

oadbdypo@engrase constr
i aowSt powetr s, a

ai
ution: federalism, sebhad lo
dstiamtwsgasdesseparate aadd ceknto popewseevVveg
d prerogatives wunder the .S constitutio
‘s 0y @1 n°kFebnnis tt iamm .e , the Supreme Court has
onstr aitnhtes Tsetnet nhmifAnnge nfgrmoerm £ s i on of t he Bil
powers not delegated to the United States
tract erse,s er ved to the St &t Mosr er essppeecci tfiiveallyl,y, o rt
inter pAmead mohdep rEevretnht t he f &doenrnmraln d8eoevreirnngme n t
requiring state exetoatvydeorfiafli EBiBrhemdttiawesg.t e 1
e Court has held that Congress cannot indirect
mits on momot sy famehtsotrtwhdty lcavi ag ¢thaetme svit h
obwecotmop | o Wietllerea®dt i ve

ned
at m
ds s
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qoom:wo
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econd, separation of powers constraints are con
mong the three branche®%Thvd t id ms ttihteu tficadm rads igoms

U O To T omTR O S ©» 00T

52Seel.S.ConsT. art. |, 8 9, cl. 2.

S3|d.art. 1,89, cl. 3.

541d. art. I, 89, cl. 5.

5|d.art. 1,89, cl. 8.

56|d.art. 1,89, cl. 3.

57|d. art. 1,89, cl. 7.

Shelby Cty. v. Holder , OutststheStrictutes of the2Stiprenacy ClaBgeds retain0 1 3 )  (
broad autonomy in structuring their governments and pursui

59 SeeGary Lawson & Patricia B. Grangérhe “Proper” Scope of Federal Power: A Jurisdictional Interpretation of

the Sweeping Clausé3DUkelL.J.267,2 7 (1993). For a primer on the various fe:q
powers, se€RS Report R4532F.ederalismBased Limitations on Congressional Power: An Overyiwrdinated

by Andrew Nolan and Kevi. Lewis.

60 Seel.S.ConsT. amend. X.

61 Printz v. United States, 521 U.S. 8935 (1997)see alsdviurphy v. NCAA, 138 S. Ct. 1461, 1475 (2018)
(describing commandeering as “the power to issue orders di

62 South Dakotar. Dole, 483U.S. 203, 211 (1987)n South Dakota v. DoleheSupremeCourt upheld legislation

requiring states to raise their legal drinking age or I8s@bfederal highway fundssziewing the condition as

amounting to “relatively mild encouragemenSeeidklno the States
contrast, ifNational Federal of Independent Busines@¢sIB) v. Sebeliusthe Court invalidateg@rovisions of the

Patient Protection and Affordable Care Act of 2010 that required states to expand their Medicaid programs or risk

losing their current Medicaid funding des cri bing the Medicaid expansion as “acc
merely degre& Seel32 S. G 2566 2605 (2012) (opinion of Roberts, C.&¢e also idat 26676 8 Sgven Members

of the Court agree that the Medicaid Expansion, as enacted by Congress, is unconstitutipnall Scal i a, Kennedy,
Thomas & Alito, JJ., dissenting). For the controlljigrality opinion inNFIB, the threatened loss of fundshole

preserved the st at cthethreatoflosinftoavrey cdHWoipessc,onwhialfd abS8tdgee’ ... is

economic dragooning that leaves the States with no real option but tesaegin the Medicaid expansidnd. at 2605
(opinion of Roberts, C.J.).

63 SeeClinton v. Jones, 520 U.S. 681, 699 (1997)
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government distincte, bbmtnwihnoeragpktananandizeol s,
attempting to exercise p'FwerexasmpignedheoAppoi he
lause of the Constitution gives the President t
United State’s width ce h®&TmhSuese ® twsheemnt .Congress purpor
to 1tself the right to appoint certain members o
Supreme Court struck down that law ®s being in v
Finalolhy,t raints based on individual rights serve
the rights that indiviYand s re umadmwhrar diflilems ¢t he Con
amendments to the Con%Tthiet WFtiircetn tAtmefnodBni ¢ x a mfl ®Rj gh
prohibits Congress from enact i n®Thae ISauw rtehmet Caoburri
has interpreted mbhanhhitr sstp eAmehn d’mesnttr itcot 1 ons pr o m

t hceontodnt he ppesumphnotnesetliytimi kea@lping with this pi
iWnited St at etshev.CodwWrvta rsetzr uck dowWmlas elltayhwacttl lna tm ma
one rheacdenli | inteadrayde coramn i olhe grounds“tilgmti ftita nlta w
Fi Amtndmedbyhbrmadly empowering prosecutions of
without any ndtable limitations.

Role of Congress in Interpret

Given the powers obrtGomsgr epsosweamsd utnhdeeqrd dtshtieit sGho n s t |
r e mai nvwsh iacsh tbor anclgoofe rtnime nfte dnmryali nt er’pret the sc
power¥the question i1is one that has beehndietbated f
1803 deMambwowmy int h MaSuproaothet @ettirt hhel ogic of hayv
Constitution that enumerates the legal 1limits 1in
tenure protections provided to”dchmrefifrardeed al judic
Supremé Gooulrggrient iingt athe Constitution and invalid
government that cadmtrtahwee e nttleixst dbociPmermstuane ase

64 SeeBuckley v. Valeo, 424 U.S. 1, 122 (197pgr curiam) The Framers regarded the checks and balances that they
had built intothe tripartite Federal Government as a-sefcuting safeguard against the encroachment or
aggrandizement of one branch at the expense daititee?’). The Court has allowed Congress to confer decisionmaking
authority upon executive agencies so longhadegislature laySlay[s] down... an intelligible principle to which the
person or body authorized to [act] is directed to confodnW. Hampton, Jr., & Co. v. United States, 276 U.S. 394,
409 (1928) For further discussion on the intelligible prinleipest, sesupranotel0.

65SeelU.S.CoNsT. art. 11, 82, cl. 2.

66 See Buckley}24 U.S. at 140.

67 See, e.gl).S.ConsT. art. Ill, 82, cl. 3 (providing for theght to a trial by jury in all criminal cases).

68 Seel awson & Grangersupranote59, at 297;seeU.S.CONST.a me n d . I X (“The enumefration in t
certain rights, shall not be construed or disparage others

69 Seel.S.CoNsT. amend. |.

70 SeeAshcroft v.Am. Civil Liberties Union, 542 U.S. 656, 660 (2004).

1 Seel32 S. Ct. 2537, 2552012)

2The key sources of thejudiciar s insulation from the political process are
Compensation Clause of Article Ibee, e.glJ.S.ConsT. art. Ill, 81. The Good Behavior Clause, by creating a

“permanent tenure of judicsimilr iotf f$eedrgFeEDERALSTNG. TBratd87 an “indepe

(Alexander Hamilton) (Clinton Rossiter ed., 1999) . Likewis

for [the judiciary’”s] support,” prevents the political bra

t haowe  po v e 1SeehHE REDERnLISI NlO. 79, at 440 (Alexander Hamilton) (Clinton Rossiter ed., 1999).

73Seeb U.S. (1 Cranch) 137, 1778 (1803);see generalliichael Stokes Paulsefihe Irrepressible Myth of

Marbury, 101MicH. L. Rev. 2706, 2707 (208) (criticizing the widelyheld belief that judicial review was established

by Marbury and instead pointing out thistarbury merely applied welestablished principlase s pect i ng t he Court’
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t Mar bufraymous comMmh e dpr otinse and duty of the jud:
what tHE law is.

WhiMer bfuiryand tya bl i s hed t hatartohlee jiund iicnitaelr pbrreatnicnhg hte
Const iitnuctlivodni,ng t he power to strike down | aws he
documetn td,i dh onwekwperre,s § hy t s t & € ¢ajf u doiad ieawreyd rhealse e

in defining the basic powers and thmiteardfy the f
histohy &hitisdrBSpdeee with e xaniphlee sf eodfe raalll t hr e ¢
governmagtaplteye in constwttuhiOCongrengcapdethdeib
openly questionimgptheo Snpemanet Coarunwchbhnass ithe i on
Cousrtul ings on the NFASs omhds BamBumplwead acvdew w5

t o i nwietrhf etrlee a@Goh gt s ©f oetiot hienrtPerrepsriedte ntthe Cons t i
Rat Mar paewrlhpyserted ’¢tphoewejru dtioc iaacrty as t he ultimate

Constitithtei dri mineads eontleaxtbwforepPlhmsetCebayd ,t

Thomas Jse fvfieef'wsaotnha b f t he t hree departments has e
itself what 1is 1ts duty under the Constitution,
decided for theams edJw&sp pmamdressr tao shamid prevailed i
the early days of the United States. This 1s evi

a considerablPdedbmaumtg dthet icmenms”l eguslanabnl dmr i a
first 100 yéd®rs of the nation.

In t Kebtemitdury, however, the Supreme Court began
supremacy, wherein the Court no longer shared it
ot herhebsr aonfc t he f e de r aclh agroavcetrenrmeznetd, h ibtugt r @ @lhéhrea s t b
arbiter of ‘st hme aliwinms geixtaGupel geay r itnh e A Lroddmt b u e ad

afdeclaring the basic principhetthltat xtplhs iffd dar olf
of the Constitution, and [this] principle has ev

Country as a permanent and indisPEnsabher fwatdseg

t hCGeo o Lom r t ¢ on c fundteedr ptrheatta ttihoen [ s ] of the [ Const it
Courftare] the supr®wmieth awowstitetilamal interpret :
including Congress, ned'Supportpgrkaokinpet hads zma
viw assert that it promotes stabil%atsy wenld wuansi for

powers).

74Seeb U.S. (1 Cranch) at 177.

75> See generallCRS Reprt R43706;The Doctrine of Constitutional Avoidance: A Legal OveryieyAndrew Nolan

at 45 (providing an overview of various debates between the three branches over the meaning of the Constitution).
76 See, e.gEdward Corwin, Marbury v. Madisamnd the Doctrine of Judicial Revied2MicH. L. Rev. 538, 571

(1914)

T Letter from Thomas Jefferson to Judge Spencer Roane Poplar Forest (September Bitd@A@yw.let.rug.nlisa/
presidentshomasjeffersonlettersof-thomasjeffersonjefl257.php

78 SeeRuss FeingoldThe Obligation of Memberd €ongress to Consider Constitutionality While Deliberating and
Voting: The Deficiencies of House Rulié 2nd A Proposed Rule for the Sen&@)VAND. L. Rev. 837, 84649 (2014)
see generallypaviD P.CURRIE, THE CONSTITUTION IN CONGRESS120 nn.2527 (197) (cataloging various
constitutional debates during early Congresses).

7958 U.S. 1, 1617 (1958)

801d. at 18.
8%8The Court has, at times, grounded this principle in the ¢
power under the Constitution,” such a system would run con

Baltimore & O. R. Co. v. Unéd States, 298 U.S. 349, 364 (1936)
82 Seelarry Alexander & Frederick Schauén Extrajudicial Constitutional Interpretatiod, 10HARvV. L. REv. 1359,
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preserves constitutional®hhba mGo ulretc iCvmapjeors nt ar i an
coupled with bDffowatders i mbeatdintsmtaryaoifima d& thielrr ey st o en g
in constitut {hmpl ovendemaoprrtetfaccri othhe notion of jud
constitutiomaltthiimt eopredti ataitenbPAsmncherne sofl tg,o velinlr
Congresscamteitmitl Yyebate aduruiithh @ hlee glGosnf8athiitvuet iporno ¢
the modernn ’se rvai,e wsh eonCotuhret Constitution appear to
viasvis those views of thé& other branches of gover

The theory m#f cijsu dfiacri aflr osmu fh ecwoenayseedn, ssuesv evriael w,a s p e ¢ t
the American constitutional system may counsel f
constituti onlamn e ddnatdeardperse,t aat inounrmber of legal schol
of fihcaivael scri ticized t h%i njsutdeiacdi aald vsaunpcriennga ctyh ev iveive, w
Constitumoor skhegultdel gubject of interpretation I
bra®Fhis view posaintds otthhaetr sC oonugtrsaisgdsep cosfs etshse gover :

136981 (1997) (defending judicial supremacy becdirsaity in constitutionainterpretation provides stability and
coordinationin a constitutional democrary

83 SeeErwin Chemerinskyln Defense of Judicial Review: A Reply to Professor Kra@@CALIF. L. REv. 1013, 1018
24 (2004)(arguing for judicial supremacy because of @ns that a majoritarian Congress might interpret the
Constitution in such a way as to not adequately protect minority rights).

84 SegFeingold,supranote78,at& 1 (ar guing that Members of Congress lack “t
to understand the constitutional complexities of each bill
constitutionality o BeealaHoh AbmarMikvaHow Well Deeg CongresstSuppait and ) ;

Defend the Constitution®1 N.C. LREev. 587, 587 (1983) (concludirthat Congress has neither the institutional nor

the political capacity to engage in effective constitutional interprejation se& Louis Fisher Constitutional

Interpretation by Members of Congre§8N.C.L.Rev. 707, 708(1985)( a r g u i @oggresshcantperform an

essential, broad, and ongoing role in shaping the meaning of the Constitytion.

85 See generallfPaul BrestCongressas Constitutional Decisionmaker and Its Power to Counter Judicial Dogt2ihe

GA. L. Rev.57(1986)( By the second half of the twentieth century, both the House and the Senate had abandoned the

tradition of deliberating over ordinary constitutad issues ”sge alsd-eingold,supranote?78, at 849850 (noting the

decline of constitutional interpretation by Members of Congress follo@oaperv. Aaroan d t he “rise of judic
supremacy”) .

86 SeeBruce G. Peabody;ongressional Constitutional Interpretation and the Courts: A Preliminary Inquiry into

Legislative Attitudes, 1952001,29 LAw & SocC. INQUIRY 127,148(2004)( not i ng t hat “today’s [ Me mbe
Congress] ... seek advice oonstitutional questions within Congress itself, turning to colleagues, committees, and

respected institutions liketfieCon gr e s si onal Research Servicel]l.”)

87 This view has, at times, been articulated by Members of Con@esgenerallyFeingold,supranote78, at 83940

(collecting statements of a numbe ShetbyfCotyu. Haldgrseeadd n t he wake
Hanah Metchis VolokhConstitutional Authority Statements in Congré&&si-LA. L. Rev. 173 185(2013)(noting that

some Members of Congress have “tak[en] the judicial suprem
domain of the courts. 7).

88 SeeVolokh,supranote87, at 179 (“Most scholars believe that the Supre
interpreter of the Constitution. ”).

89 Gary LawsonWhat Lurks Beneath: NSA Surveillance and Executive P@&88.U. L. Rev. 375,381 n.30(2008)

( “ Tshandard tendency in the legal academy is to treat Supreme Court decisions as privileged pronouncements on
constitutional meaning. It is a very, very baddency. There is nothing in the Constitution on which to ground any

such idea, nor does the Supreme Ceslattual track record as a constitutional interpreter inspire much confidence

[A] s a matter of objective constitutional meaning, there is no geasbn to think that Supreme Court opinions are

better evidence of that meaning than are the pronouncements of the Department of Justice, the Congressional Research

Service, or Gary Lawsonand thereare@od r eas ons t o tekalsdMarkV.Hushnetbher s e . ” ) ;
Constitution Outside the Courts: A Preliminary InquiB6VAL. U. L. Rev. 437 43738 (1992)(arguing that
“Constitutional law is obsessed with the Supreme Court,” a

non-Court ators and their interpretations of the Constitution).

90 Seel ARRY KRAMER, THE PEOPLETHEMSELVESS  ( 2004) ( “Both in its origins and for
constitutionalism assigned ordinary citizens a central and pivotal role in implementm@dhstitution. Final
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independemdi mamtde cout hority *Supmstreorfp rtehti st hvei eCvo nps
to the fact that the Constitheiboundqbyr©athlbr M
Affirmavienpport [.t,F?@a] rEqmustrietmetmitor hat presumes
Representatives must understand and ¥nterpret th
Similar’pby,acdedwrt of affording a presumption of ¢
Cong%meescsessaritlhypta sMeumhes s of Congress engage in

during the 1 ®gnsddditvieoprocfsC€ongress opts not t
Constitution, a vacuum cuodbled aairsies ev airn Pawen s tuidti wti i
doctrines generally serve to keep theéodourts fro
constituti%®BInmde eqdu,e satsi olnss.t i ce Kennedy observed i
Trump v.beKHawmaesici“ntuhneerreo vuasr ai nwshtiacrhcaashme nt s and actio
Government official scamd¢ imgyt ogiuthindpeerrificomritvieo i ci al
public Jddfdliernaltso ttohe Constitut i”hh easred atrog uimtesn t me
can ba&s ebewnuanutr rteontt hCcASc r e qui r e me nt |l i snspoofsaerd ausn d e 1
they suggest that Congress should®have some role
interpretive authority rested with ‘the people themselves,

subordinate t oseedenreialponi Gedigzmanflory Days)Popular Constitutionalism, Nostalgia,
and he True Nature of Constitutional Cultyr@3Geo.L.J.8 9 7 , 899 (2005) (describing a “gro

scholarship” discussing the concept of “popular constitut:i
representatives shouldand often de-play a substantial role in the creation, interpretationlutiem, and enforcement
of constitutional norms. ”).

91 SeeEdwin Meese |lI,The Law of the Constitutip1 TuL. L. REv. 979, 98586 (1987) {The Supreme Court, then,

is not the only interpreter of the Constitution. Each of the three coordinate brangoesgsmiment created and

empowered by the Constitutierthe executive and legislative no less than the judielads a duty to interpret the

Constitution in the performance of its official functidi)ssee alsdHon. David H. Coar;‘lt Is Emphatically the

Province and Duty of the Judicial Department to S&yho the President Ps 34Loy. U. CHI. L.J. 121, 12930 (2002)

(“While it is beyond question that within its sphere, it is the duty of the Supreme Court to determine the

constitutionality of laws passed by@gress, the Supreme Court is not the only branch of government entrusted with

the power to interpret the Constitutidn) .

92 SeeU.S.ConsT. art. VI, 81, cl. 3.

93 Cf. Boumediene v. Bush, 553 U.S. 723, 738 (2408he usual presumption is that Members oh@ress, in accord

with their oath of office, considered the constitutional issue and determined thdeahstatute to be a lawful

one..”);seealsCr ump v. Hawaii, 138 S. Ct. 2392, 2424o0a2018) (Kenn
thatall officials take to adhere to the Constitution is not confined to those spheres in which the Judiciary can correct or

even comment upon what those officials say or gge generallyolokh, supranote87, at 18384.

%SeeU. S. R. Ret. Bd. v. Fritz, 449 U.S. 166, 184 (1980) (“Th
of constitutionality. ... ).

95 SeeVolokh, supranote87, at 18283.

% See idat 18182.

97 SeeMichael J. Gerhardfhe Constitution Outside the Coyrfs DRAKE L. REv. 775, 777 (2003t is hard to
overstate the range or significancecofstitutional decision making that occurs outside the Court.

98 Seeklizabeth Garrett & Adrian Vermeulstitutional Design of Thayerian Congres$0 Duke L.J. 1277, 1278

(2001) (“Consider the 1arge do ma ithe Supfeme CQourtshasiesdsentialyonal deci s
ceded control to the political branches by articulating deferential standards of review, limits on standing and

justiciability, and the politicajuestion doctrine. Impeachments and many issues involving electoral pocess

generally lie within this domain, and other questions do a
99138 S. Ct. 2392, 2424 (2018) (Kennedy, J., concurring).

100 See infra‘Debateover the Rule ”
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House Rule XI,hndCCenseéiV? Gt} on
Aut hority Statements

Or i gyiandaolplt ed as an amendment to ™ Mdhwes c CABulranlXI 1 o1

prohibits Members from introdea¢tarhgmenbilbtbltongjats
pecifically as practicable

1 or?ThencureeatutCiAnrule functionally re

S the powert oorenmpaewer s

the bil

existed dobhngutgliedddés se s, mandating that c¢ommi
reported ouinefudemmi stapemefiiccpowagstheanted t
in the Constitution to enact t HBACASw ipsr onpoots epda rbty
of the text of thecbempitnhie (lsed¥Th mGCAEmmy st tbe

“submittedt mat Wihlel tarnes opnésenbsotlinodogtithmtand r e
i shetwhe leigs sdnoppheodppi®Fhehsubmitted CAS appears
Congressiamal i Repabdished ele®tronically on Con g

Compl i wintcheeCtAS uR e

While the rule, on i1its fBpecafdpyfipita s cMdbihlrer s t o
stateme.ntthe ippoimegr or powers to Congress 1in the C
resol’uhe o@AS rule it sieslsfd/Biast seixlaemptl eo n tvhaer irouulse d
prescribe any particul asThfeo rHoauts eo rColmemv et It ecef odie tRa
(Rules Cpmmvideds)ggauun dafntceer t h,e irduelneth iewfaysio nagdoowpit ne gd
five examples of citations to constitutional aut

1. “The constitutional authority on which this b
make rules for the government and regulation
enumerated in Aausel ¢41 pofSebhei &n1 8¢gdCBtates

2. “This bill is enacted pursuant to Section 2 o
States Cbdnstitution.

3. This bill is enacted pursuant to the power g
Section 8, Clatae¢eld3 €BnshetUnivoad S

4. “The Congress enacts this bill pursuant to Cl
United States Constitution and Amendment XVI
Constitution.

(

015eeH.R. Res. 5, 112th Cong. (1st Sess. 2011) (adopting the rules for the 112th Congress).

102 seeHouseRULE XlI cl. 7(c)(1). The Rule does not extend to concurrent or simple resolutibife House Rules
permit the chair of a committee of jurisdiction to submit a CAS with regard to any Senate bill or joint resolution before
that committeeSee id XXl cl. 7(c)(2).

103SeeH.R. Res. 5, §13, 105th Cong (1st Sess. 1997).

104 SeeHouseRULE Xl cl. 7(c)(1).

105 SeeConstitutional Authority Statement FornisS.HOUSE OFREPRESENTATIVES OFFICE OFLEGISLATIVE COUNSEL,
https://legcoun.house.gawemberdiOLC/Resourcesbnst_auth_statement.htffdst accesselllar. 6 2019). House
Legislative Counsel has prepared a form to facilitate submission of G&8sConstitutional Authority StatemeutsS.
HousE OFREPRESENTATIVES OFFICE OFLEGISLATIVE COUNSEL, https://legcoun.house.gauémberdiOLC/Resources/
casform.pdflast accesseMlar. 6 2019).

106 SeeHousERULE Xl cl. 7(c)(1).

107|d.

Congressional Research Service 11



Constitutional Authority Statements and the Powers of Congress: An Overview

5. “This bill makes specific chtaungers powerxisting
to the States and to the people, in accordanc«
States Cd%stitution.

This guidance suggsshogédbdbstgmpliheot a€CABr mati ve
constitutional authorityrthetul empbwenrostl €Congnes bu
discuss any externsl poovestsr diontenacn Chrgdesgsd sl at
under this guidance, a CAS for a Dbill that propo
pamphlets coulld abnet siefen tascictoemdp t he Commerce Cl a:
congressional power, even though the bill may ru
Clauses of t hé”®Nhinrestth eAneesnsd, metnhte. 1 asts example pr o-
Committee auggée¢atsonhanop a provision of the Const
power to thuwucBhoagrthse Tenth Amendment, which pre
std¥%eay suffice to comply Wihttl st ICegmmidtagne eMor e br
indtes that Members have signipacantulascCASSs on
comply wiThRulltosmmugwickdance notes “thecartesponsi il ltii
of he bill sponsor to determimpcwhatandthorptoweisd
information to the™Legislative Counsel staff

In pr d%otuitcsei,de commentators have cnoomgeddi tthhat Me mbe
House Ralaa s¥PI7u(cch) obs e rbvea ttihoen sr ensauyl ¢ o §. hoforfr hed
The Rwlmensilt ansoet ‘fTile adequacy and accuracy of the c-
authority is a matteandortndg'BTahtiHso usateattheemecnotmnsi ut gt ge
thatCASShaslenforcea$§tdel Hounaxo ticd retrob vea d if yb itlhla has
j ust ifaintdaotti o[ni nt hjeu dagdienqgulacy o ff"he justification

108 SeeNew Constitutional AuthoritiRequirement for Introduced Legislatid@oMm. ON RULES, HOUSE OF
REPRESENTATIVES(Jan. 5, 2011 jttps://web.archive.orgleb/2011040650854http://www.rules.house.goabout/
PolicyDetail.aspx®ewsID=72 (hereinafteiComm. ON RULES- CAS REQUIREMENT).

109 SeeChurch of Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 520, 533 (1@98)ng that laws targeting religious
practices pre mins dovaBetterAdstinv.(Keefe, 402 U.S. 415, 419 (197This Court has often
recognized that the activity of peaceful pamphleteering is a form of communication protected by the First
Amendment: ) .

110SeeU.S.ConsT.a me n d .  Xwe(s‘hoE dekegated to the United States by the Constitution, nor prohibited by it
to the States, are reserved to the States respectively, or

111 SeeComMM. ON RULES- CAS REQUIREMENT, supranote 108

112 For additional discussion on the procedural requirements related to the CAS r@BS&eport R44001,
Introducing a House Bill or Resolutiphy Mark J. Oleszek

1133eeFeingold,supranote78, at 843 ( “The early scholarship on these new
t he ne w seewalsa/olokh,supraiioje87, at 174 (noting that CASs are “flowin
of several hudndhe €RS spudy conductiad fohthigbet, see infranote121, of the 2047 bills and

joint resolutioneexamined, all had a corresponding CAS.

114 SeeComMM. ON RULES- CAS REQUIREMENT, supranote108

115 SeeCoMM. ON RULES, HOUSE OFREPRESENTATIVES TEXT AND SECTION-BY-SECTION ANALYSIS OF THE112™

CONGRESSHOUSERULES PACKAGE (2011),https://rules.house.gaitestepublicans.rules.house.gbilgs/
other%20home%?20filedRes%205%20Selsy-Sec.pdf An early dispute in thBubcommittee on Health of the Energy

and Commerce Committee over the sufficiency of a CAS was resolved by the Chair of the Subcommittee, acting on

advice from the Parliamentarian and the House Rules Committee, to have a fairly broad interpretatiois of what

required to comply with the CAS rul8eeVolokh, supranote87, at 19496 (detailing a debate that occurred at a

hearing whose transcript and video are ngépublicly available). Specifically, the Chair ruled that a point of order

“cannot be used to object that t hllatldbiseegenerallppby a CAS was in
Brownback & Louis Jacobsohawmakers Abiding by New Constitutad JustificationRule,St. PETERSBURGTIMES

(Mar.18,2011), http://www.politifact.comtrutho-meterpromisesgop-pledgeo-meterpromiseb65tequirebills-to-
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Studies of CAS Practices

Practwiths Regard to Specificity

Studies of past practices undew Hbhwudtse MRmber XI hayv
considerable leeway and discretion in crafting C
University conducted a stuffgngfe€AS ppgpgcepgatetsnega
1,700 statements submitted™Aacondi hphetoi PsoféEosno
Vol oakhhan ddfull e s e “eASsge h dher “ionp ian itohnoor ough and hi gt

o
a

ailed explanat iminf iocfa tti hoensse donf tt’phige tpim osnpenhs srian g
Federalist Papers or Sup®¥me €emaindectrhawe
l ess spefciidatci dm’sd flp oGoenr gsrdéexSalimip 1 ¢ he st at e men

gr—f
o =
oS o0 < to T Qs

bwellessor Vol oksr tgiecnleer abjl ty$pecenttvieodni n8g any furt
ificity as to thscppomvncghati ¢thausasal wstuhpor
osed A gsitsuldayt ioofn“etvheer yC ASidl Iff @amal ytoifam mi nt rodu
arytd,Jafddoy thatltdd@me Comorte™d similar fin
rding to the House Rofubluibmasnt ¢ Bide L ASGo Amt i ¢t &
ecti®®n 8 alone.
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repainviemrg i omse poofr tt, hiCsSRS conducted a similar s
t4hnthb5ngr.j§1§$,eisnt 20RIS7 , st aff examined the 937 st
t we eln2 OJJuéh ¢ J 4 2 0 dcfoyn s i slt3i njgoionft r es o l¥Itni ons and
19, CRS s Llalfdft ag xanmint sd s ub mi t tandd bled wRadmly9] ul y |
ns i sltO0i njgo ionft res ol #?tMoostt s ¢ ao nmdm &dw, If Iy QcOa ishei s1318st.h e CAS
ted to a specific claweFaxam@gpArnhdgc CtaliseSecttibn
mme r ¢ e Kelwa wssueb.mi t t ed CASs consisted of more th:
firmative power granted to Congrexamimedhe Con
om 2016 and six A ltedepsnciunsesde df rSounp r2e0mle8 Court c .
rportedly supportF o kfeoyabfi Itlh eo rf tjeomentd drbessaonldu t i o n
irteen statcdmendt £ of pamvIGli&®ns of the Constitut
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includea-clausecitingitsautho/ This ruling prompted one commentator to sug
document [is] filed with somethingwrittenn it is enough to ful fil $eeVioldkh, r e qui r e me n
supranote87, at 196.

116 SeeVolokh, supranote87, at 178.
171d. at 198.
“d(noting that 142 of 1,709 statements “cite Article 1

119 See Constitution Authority StatemeREPUBLICAN STUDY ComM. (Jan.5, 2012) https://web.archive.orgieb/
20121213105104ttp:/rsc.jordan.house.gawploadedfilesisc_one_pager_constitutional_authority _statement§1-
05-12.pdf

20/ d(noting that of the 3,865 CASs examined, 617 cited “onl.y

2ln part, CRS’s survey arguably pr o vegaidtesthe€CASrilenmay ght into w
have reflected an initial zeal ousness of Members, or wheth
staff become more famil Beefolokh,isupranotedy,mts196i t ut i onal analysis.?”

122 Of the 937 CASs examined, 611 or 65% cited a specific provision within the Constitution, as opposed to a general
section or Article of the Constitutio®eeTable 1.

123 0f the 1,110 CASs examined, 693 or 62% cited a specific provision within the Constitution, as opposed to a general
section o Article of the ConstitutionSeeTable 1

124 Of the 937 examined CASs from 2016, 5d258% cited to a specific clause in Article le&ion 8.Se€eTable 1.
Of the 1,110 examined CASs from 2018, 641958% cited to a specific clause in Article I, Section 8.
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empower €Eobngfmetslse ot her, fseudcehr aals btrhaen crheesst r i ¢t i o n s
Section 9 or t hCGCASBBeht O6fyBnghthe Fevhpe tdfe the 1 u
constitutional provision cited empowers Congress
Inl ine with the st tdorgiCRSs £ A Snnudni enshdauhse e thel 2t s

submitted durisgonthzziemadipl ¢ pethed than specific
Const iAtshahlbeel ow indicates, the most frequent cit
recent legislation was a general r%®Tkrence to Ar
occurr%df ial BOCASD kdaunrpiknegd wtdh e3 3 % of all CASs dur i
sampl e, parmardked increase from t haen dHoVWosleo kkhe publ i
studies '®™W@dngfSs dnd 2 asril xyt, hitehteld most frequently cit
provisbmntiadssatatecmesepscatmlpl eswpgsrticoee n br oader : a
general reference to*Article I of the Constituti

Table 1.Top 10 Most Frequently Cited Constitutional Sources
Table 2.in Constitutional Authority Statements (CASs) in Recent Legislation
Based on a Review 887 Bills and Joint Resolutiohstroduced from July 1, 2016 January, 2017, and
1,110Bills and Joint Resolutiohstroduced from July 1, 2018, to Janu2r2019

Number of Times Cited

July 1, 20186, July 1, 2018,
to January 1, to January 2,

Section or Clause 2017 2019
General reference to Article |, Section 8 284 370
Article I, Section 8, clause 18 (Necessary and Proper Clause) 226 274
Article I, Section 8, clause 1 (Taxing and Spending Clause) 205 211
Article | , Section 8, clause 3 (Commerce Clause) 174 198
Article IV, Section 3, clause 2 (Property Clause) 40 45
Article | , Section 8, clause 4 (Naturalization Clause) 30 14
Article I, Section 9, clause 7 (Appropriations Clause) 23 13
Article I, Section 8, clause 14 (Military Regulation Clause) 19 13
General reference to Atrticle | 17 26
Article | , Section 8, clause 7 (Postal Clause) 15 19

Source: Congressional Research Service, based sgaech ofCongress.govor bills and joint resolutions
introducedin the House fromJulyl, 2016 to January 1, 2017

Note: A single bill may have multiple sources cited in th&hAS
a. In 133 cases, the Necessary and Proper Clause was the sole authority source cited.
b. In 209cases, the Necessary and Proper Clause the sole authority source cited.

125SeeTable 1.

126 Of the 937 CASs examined from 2016, 284 had a general reference to Article |, Section 8. Of the 1,110 CASs
examined from 2018, 370 had a general reference to Article |, Section 8.

127 SeeTable 1.
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Practwiths Regard to Particular Clauses

BeydnAdpractices with regmplde tocoespehylfd eyt t ¢ & e
stat einse natlss o ntohtactwoirttthhye gidnp ¢ gihff sc ¢ hauoas tdh tt he
Members have mosutpdfinr esquubermit'®iya drpe€l Besdceur loaurs,
recently ssambbmi tntoda h bCAS in that the statements r ai
particul abre ecnl aiungteebnbpirke t md Dt ¢ © a & i plly <ot lu gratensd
how that issamkeicdtghe et ¢ ldé*Mauotn gCASh e most prominent
of CtAlSast could be seen as adopting an interpreta
diverges fr ont ahnidsitnogrsi coarl juunddiecrisal 1 nitrecrlpuwdeet at i on
statementshehfol tboowengocl auses
T Necessary andOReopér tBGleameset frequently cite
recent CASs was the Necessary and Proper Cl an
“make all Laws which shall be nec®e®ssary and p
the powers enumefadtle dtihme sAtrRtadiwablryes [It haen]d

Constitution in the Government of the United
Of ficer™AhemepuUafi talrl CASsst uidnd et shaeci nCeRdS a
citation to €SHodthec QAHagned 1wWi% ho fl 4t he 2018 CASs
citien Netcessary and Proper Clause as the sole
l egis™¥Q@ittiaotni.ons to the Necessary and Proper C
seen as soamewkat asnomat clause has mnever bee:
or by the €EEomsmersubfonhes a general source of
t o do wHnaetceevsesra riy§®al md tferwdpddee Necessary and
Proper Clause authoinezesdecodbngreteos]{enabnamer et
1283ee id.

129The content of CASwith regard to particular clauskss, at times, spurred criticism from a wide range of
commentatorsSeege.g.,HORACE COOPER& NATHANIEL STEWART, CONSTITUTIONAL AUTHORITY STATEMENTS: IN

DeFeNSE ofHousERULE XII (2012),http://www.constitutingamerica.omdpcsiVhitePaper.pdf “ Me mber s on bot h
sides of the aisle have made a number of commostantive mistakes in drafting their Constitutional Authority
Statement s . "Whither ConstitutiorsahAatpority Statement€ATo AT LIBERTY (October 18, 2011),
https://www.cato.ordlloghvhitherconstitutionalauthoritystatement¢describing the CASs surveyed by the
Republican Study Gr o CenstitutonalAuthofity Statements in thé ®Tbnrgress:eHbw Did,

the Members DOZCONSTITUTIONAL ACCOUNTABILITY CTR., (Jan. 15, 2013http://theusconstitution.or@xt-history/
1771tonstitutionalauthaity-statementd 12th-congresshow-did-membersdo (noting several perceived errors in

submitted CASS).

130 SeeU.S.CoNsT. art. |, 88, cl. 18.
131 GeeTable 1.

132 SeeKansas v. Colorado, 206 U.S. 46, 88 (190The last paragraph of the section which authorizes Congress to

make all laws which shall be necessary and proper for carrying into execution the foregoing powers, and all other
powersvested by this Constitution in the Government of the United States, or in any department or office thereof, is not

the delegation of a new and independent power, but simply provision for making effective the powers theretofore

mentioned ”NcCulloch v. Maryland, 17 U.S(Wheat) 316,420-21 (1819)(noting that the Necessary and Proper

Clause is mnot a “great substantive and independent power
regul at i n gSee asdredFaDERALIBTINO. 33, at 171(AlexanderHamilton) (Clinton Rossiter ed., 1999)

( “ pheTsyveeping clause authorizes the national legislature to pass all necessary and proper laws. If there is anything
exceptionable, it must be sought for in the specific powers upon whialetiesal declaration is predicated. The

declaration itself, though it may be chargeable with tautology or redundancy, is at least perfectly fiaymless.

”
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power, and conducive™®io dossbanefpcoaldex€paoj

witghreat substantive®™and independent power

T General WelTheeGEhauske: Wel fare Clause refers
contained within the Ichaguagbt éempdAwe¢nchg I, {
Congresscetrot acimacttaxes and spend the money col
Specifically, t h&o ff iArrstti ccllea uls ea foffo rSdesc tCioonng r e s

8l ay and collect Taxes, Duties, Il mposts and

rovide for the gConmenroanl DRefl efnacree. &d t he Unit ed

n BRSitewd he Taxing and Spending Clause was t

itedbwl A8 Net infrequentl y,—ca mmotnatyi on t o t hi

escoi nb €AS §Geanse rtahle We'lF-was du€baudegislation

nrelated to the spending of money by the fec
hrégsmer al’™dWekfao¢ existl aiumhei,s bl mf ghnh in t he
theewmpoawer Congress to enact |l aws that broa

elrfea of t®hlen sntactaido,fgteme rp i”n Ve Af a r e 1l ¢ I

ecticlomusSes ltied to the pdaeawsdi mgghandgmaegd hien

aising of revenue, and thus requires Congre:s
rom taxatithmre tge nproWhoithee! fhis. power is

ons i dRirtabilse ,necessarily ied to spending 1leg

litary RegUdhaticoms€liamseéonal provision aff
th thémplbewerultows for the Govenrdnment and Reg
d navil sfamoesher frequentl¥Seveedlclause i
the bills to which such CASs are attached,

B

ONQgO"’?"‘U)QO"UCCLO’—""O”

[
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n
f

133 SeeUnited States v. Kebodeaux, 133 S. Ct. 2496, 2507 (2013) (Roberts, C.J., concurringyi@@inigch v.
Maryland, 17 U.S(Wheat) 316,420-21 (1819).

134See McCullochl7 U.S. at 418see alsdKinsella v. United Statesx rel.Singleton, 361 U.S.234 247 The960) ( «
[Necessary and Proper Claugehot itself a grant of power, butaveatthatthe Congress possesses all the means

necessary to carry out the specifically grarifecegoing powers ofg 8 ‘and all other Powers vested by this

Constitution . . (emphasis in original).

135Seel.S.CoNstT. art. 1, 88, cl. 1 (emphasis added).

136 SeeTable 1.

B’SeeUni ted States v. Butler, 297 U. S powdrtoprévide forthegeoeral ( “ The vi
welfare, independently of the taxing power, has never been authoritatively actejsge als® JOSEPHSTORY,

COMMENTARIES ON THECONSTITUTION OF THEUNITED STATES 8 904 (Leonard W. Levy ed., 1970) (stating that if the
“generality of thbhewordsgtoetptowetétafoeir” constituted a “d
Constitution, “1t 1is obvious” that the government of the U
unl i mited TpoFEDERALSTNO. 41 at 23Q(JanesMadison (Clinton Rossiter ed., 1999) (rejecting the

view that the Ta x iamguntstoadn ulipitechcanimisgion @lexenciseevery power which may

be alleged to be necessary for the common defense or general wélfare

8seeUnited§ ates v. Butler, 297 U.S. 1, 64 (1936) (holding that
Clause] is the power to tax for the purpose of providing f
for the general welfare.”).

¥seAgencyforint 1 Dev. v. Al 1l i alpnc.el3¥SoGt 282p, 2328 (RALI)° “yT hien tCl a us e
provides Congress broad discret i onseetalsiHalveringvaDavis,30lpend for th
US.619,64%1( 1937) (holding that the “discretion” to decide how
“pbelongs to Congress, unless the choice is clearly wrong, a display of arbitrary power, not an exercise of’jugigment.

140 See Butler97 U.S. at 64.
141 SpeU.S.CoNST. art. |, §8, cl. 14.

142 SeeTable 1 (ranking the Military Regulatio€laus as the eighth and tenth most frequently citadse during the
respective study periods).
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t he Uni taerdmeSdt aftoersces, but instead prescribe b
goverament whol e. Suchitefgr®agabatoonh€l Miuse
to stem from readichguimkee friurlsets pfhorra steheof t he
Goverfimennti solation dnoamethasraent ioflepkadent

However, such an understanding of the c¢clause
interpretations oWhibbhbisctcewpesolfcthatekdtadet o
Congsepower ove T htihse immitleirtparcegtnattriomorny al s o r uns
traditional rules of legal 1inteaplregalion t h:
text in wahdinotonnexsolatiModfe omr ohdl yest of
interpreting the Military Regtuhleati on Clause
actions of the federal government generally i
woul d ar guabklya utsrea nfsrfoorm na tnhaer r ow power, confi
related to the aambadd fpalciese powerm, ospeemet hing
rejectFdamegreshef t“he Constitution.

T AppropriatiAoma mGleausd: recent CASs cite provi
Section %, vi€nAcSlku dihmg cite the Appropriations
aut hority for Congress to PTheide money for
Appropriations ClauseéNotMdrsy dhalklelkeoadtta pmr
from the Treasury, but in Con%¥¥%lgiukeence of Appr

143 Traditionally, theMilitary Regulation Clausés viewed as &natural inciderittoAr t i cpileeedinig powers to

make war, raise armies, and provide for and maintain a 8@ JOSEPHSTORY, COMMENTARIES ON THE

CONSTITUTION OF THEUNITED STATES § 1192 (Leonard W. Levy ed., 1970). By placing the power to govern and

regulate the military among Congress’s powers, the Constit
allowed the King, on his omvauthority, to impose military rules unilateral§ee id( 11 Great Britain, the king, in his

capacity of generalissimo of the whole kingdom, has the sole power of regulating fleets and. aFiréeshole power

is far more safe in the hands of congtdbhan of the executive; since otherwise the most summary and severe

punishments might be inflicted at the mere will of the execttiye. In practice, the Military Re;
viewed by the Supreme Court to allow Congtessegulate matterlike the discipline of serviamembersSee, e.g.,

United States v. Kebodeaux, 133 S. Ct. 2496, 2503 (2013]ndér the authority granted to it by the Military

Regulation and Necessary and Proper Clauses, Congress could promulgate the UnifornMilitdey dfustice” ) ;

Carter v. Robertsl77 U.S. 496, 4988 (1900) “h& eighth section of Art. | of the Constitution provides that the

Congress shall have pow#o make rules for the government and regulation of the land and naval famdes the

execise of that power Congress has enacted rules for the regulation of the army known as the Articles BY&var

officer, before he enters on the duties of his office, subscribes to these articles, and places himself within the power of

courts martiato pass on any offence which he may have committed in contravention of them.

144 seeDeal v. United States, 508 U.S. 129, 132 (1993) o t ifumdamental principle of statutory construction (and,

indeed, of language itself) that the meaning of a wonthabe determined in isolation, but must be drawn from the
contextinwhichitisused” ) . In this context, reading the phrase make r
distinct power from the rest of the clause would render the last phraseciitheu s e, regarding “Regul atic
and Naval For cCéWnjted States v. 144,744 pounds aof Blue King Crab, 410 F.3t, 1134 (¢ Cir.

2005)(“It is an accepted canon of statutory interpretation that we must interpret the sialiuésey as a whole, giving

effect to each word and not interpreting the provision as to make other provisions meaningless or superfluous.

458eeUnited States v. Morr i s oWithitsgateful ebumérationoffetieral powepsand. 8 (200 0)
explicit statement that all powers not granted to the Federal Government are reserved, the Constitution cannot
realistically be interpreted as granting the Federal Government an unlimited license to regulate.

For additional discussiononhow CAScitati s t o t he Military Regulation Clause s ug¢
Members and staff in Congress may miThaland and Naval lottest he Cl aus e
Clause 86U. CiN. L. Rev. 391, 441 (2018).

146 SeeTable 1 (ranking the Appropriations Clause as the seventh and tenth most frequently cited clause during the

respective study periods).

147Seel.S.CoNsT. art. |, 89, cl. 8.

113
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ot her provisions f ot ddiam sSe cgteincerr a9 1 oyf hArst incol
been intenmmretCohgtresgs al’ynsffadmatinvkepopwam.
with other provisions in Section 9, the Appr
funct iremn tacincatihoen powers of Phpe fieflieaall]l yw,0ver n
the Appropriatidnswh€hathe drederad tgloawer nment
mo n ¢tyhe payment of momuwsyt flreo ma v thlkeo rTirzead ubry a
s t a’t™ltte .t hu serves as an affirmative restric
Executive and’s“pnawlves Codgrebhaspwe®s én natur

As discussed ’sabpoovwee,r (Goon gsrpeesnsd money derives f
and Spend®t™ng Clause.

T Bill ofWhRilghthm®t among the most frequent cita
occasionall yl Gomeen donie nt thse tfoi—ritsthtee Kiolnls taff ut i on
Ri ghhtasbeen cited in supepwaent tod Lomagtrelssegi sl ati
Congress may certainly have an interest in pi
of R, gthhtttss houl d be Inomendd mhmtts tthe tHtheae sConst it
do notvehemmpdwer Congress to take any actior
ofnegati ¥per otiegchttisng individuals rom certain

148 SeeNorth American Co. v.BC, 327 U.S. 686, 7085 (1946)(noting that the powers of the federal government

under Section 8 of Article I are limited by “express provi
90f Article I a nseealstMarreBvi Rall, 22Ifd. 2R6, 27 A864)(. The)powers delegated to the

general government are specified in sec. 8 of art. 1. Section 9 of the same article contains restrictions and limitations on

the powers ganted generally in section 8, and section 10 of the same article contains the prohibitions upon the

States: ) .

149 SeeCincinnati Soap Co. v. United States, 301 U.S. 308, 321 (198§ provision of the Constitutian that‘No

Money shall be drawn frorthe Treasury, but in Consequence of Appropriations made bywasvintended as a

restriction upon the disbursing authority of the Executive department, and is without significanttenheaes simply

that no money can be paid out of the Treasury uitléss been appropriated by an act of Congréssee generally

Robert G. NatelsgriFederal Land Retention and the ConstitutoRroperty Clause: The Original Understandiri®

U. CoLo. L. Rev. 327, 363(2005) (noting that the Appropriation Clausedbes ot act ual ly aut horize app
and instead appropriations are fdadudtRlhmdarthiezregd tthye oAtplperopparmattsi o
(a) assumed as a background fact that there would be federal funds and appropriations arigiegefikemise of

ot her powers and (b) PaneltDisdudsions The ApprapriatioassPowenand the Necassaty and

Proper Clause68WasH. U. L.Q. 623, 651 (1990) (remarks thfenAssistant Attorney General William Baui “ T h e

appropriast ons ¢l ause is not an independent ‘power’ of Congress.

is simply a procedural provisiena requirement that Congress pass a law before it can take money out of the

treasury” ) .

150 Reeside v. Walker, 52 U.Gl1 How.)272, 291(1851)( Itis a weltknown constitutional provision, that no money
can be taken or drawn from the Treasury except under an appropriation by Cangi@ssever much money may be
in the Treasury at any oriene, not a dollar of it can be used in the payment of any thing not thus previously
sanctioned. Any other course would give to the fiscal officers a most dangerous discretion.

151OPMv. Richmond, 496 U.S. 414, 424 (1990)

152 See3 JOSEPHSTORY, COMMENTARIES ON THECONSTITUTION OF THEUNITED STATES § 1342 (Leonard W. Levy ed.,

1 9 7 0Ay all ¢thé taxes raised from the people, as well as the revenues fiosirgther sources, are to be applied to

the discharge of the expenses, and debts, and other erggagafithe government, it is highly proper, that congress
should possess the power to decide, how and when any money should be applied for these purposes. If it were
otherwise, the executive would possess an unbounded power over the public pursetmmthendamight apply all its
monied resources at his pleasure. The power to control, and direct the appropriations, constitutes a most useful and
salutary check upon profusion and extravagance, as well as upon corrupt influence and public peculation

158 SeeHelvering v. Davis, 301 U.S. 619, 6411 (1937) (holding that the Taxing and Spending Clause provides
Congress with the “discretion” to decide how to

154 SeeDaniel v. Cook Cnty., 83 F.3d 728, 733 {TCir. 2016)( The individual rights in our Bill of Rights have long
been understood as negative rights, meaning that the Constitution protects individuals from some forms of government
intrusions upon their liberty, without imposing affirmative duties oregoments to care for their citizehs)see

«

spend mon
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The Bill ofprRirgbhtignsoefs eBsala arcetsiwolnt., i f a spo

proposes legisbasuppornt emdle vi dual 1iberties
Constitution, the CASnsfroerd gs uocnh alne gai fsfliart maotni vce
power of the Congress, such as the powers pr
Constitution. Ano tthheer eanlftoerrcneanteinvte pwowuelrd obfe t h
Fourteenth Amendment, whi c¢h“Ctohneg rSeuspsr e me Cour t
[to] ewemddteds prophijyydiameprcettegti sing]joand
deter[ing] uncomMNonethebaat, condsbhould be not
ci

House Rules Committee has suggested that a
t

h*®Fhe €ASmplhéee.a Member seeking

Legal Implications of a CAS

tion that does not explicitly grant
1t t o
he s c opceo uolfd aanr geuxaibsltyi nbge Iliaew e 1t appr
constitutional ©princitphladte found 1in
lieves are advaiced by the proposed

1

t

CASs have 1imitetddClASg aolf iampboirltl, einna cttheadt i nt o 1 aw
couwrtview of the constitutionality of the legisl:

Member of Congress (i.e¢e., the sponedugedwheht ai pi
formahkltyof laor joint resolution. Therefore, evert
into law, the CAS would have no formal legal eff
approval of both houses of ConggassgegdobypAesente
Sect P ®™mstead, CASs are a type of stegishiantiak hi:s
thoughts of a singédepMowmbero®énasaohCeshgebsbl. one
view a CAS as akin toCommgriesocliwtraada sRtdaatseenfieenntt 1iins st
the sponsowhboéfhacbutt s“wgdifkossoafl 1lye griesglaartdi vaes hi st o
consideri’ngi o asgitnegs B4 plaasw.

generallyDeShaney v. Winnebago Cty. Depf Soc. Servs., 489 U.S. 189, 196 (1989).

155See, e.glJ.S.ConsT.  a me fLahgresd shall thake no laespecting an establishment of religion, or prohibiting
the freeexercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to
assemble, and to petition the government for a redress of grievances( e mp hasis added) .

156SeeN e v . tddupnan Re. v. Hibbs, 538 U.5721, 72728 (2003)

157 SeeComMM. ON RULES- CAS REQUIREMENT, supranote 108 (providing, as an example of a CASThis bill makes
specific changes texisting law in a manner that returns power to the States and to the people, in accordance with
Amendment X of the United States Constitution.

158 See id.

159 Zedner v. Uited States, 547 U.S. 489, 500 (2006 Sc al i a, J . ,he enly mnguag that constituteg “ [ T ]
‘a Law within the meaning of the Bicameralism and Presenti@&nise of Article |, § 7, andence the only language
adopted in a fashion that entitles it to our attention, is the text of the enacted stgteealsdxxon Mobil Corp v.

Allapattah Servs., 545 U.S. 546, 568 (2002ys we have repeatedly held, the authoritative statement is the statutory

text, not the legislative histoyr any ot her extrinsic material. ”).

160SeeVolokh,supranote87, at 204 ( “As currently structured, CASs are
f or m a tseetléd@aomM. ON RULES- CAS REQUIREMENT, supranote108( To the extent that a court looks at the

legislative history of an Act, the Constitutional Authority Statement would be part of that Aisjory.

161 andgraf v. USI FilnProds, 511 U.S. 244262n.15 (1994) {[A] court would be well advised to take with a large

grain of salt floor debate and statements placed in the Congressional Record which purport to create an interpretation

forthe 1 egi sl at i or(quotnglB7Cone. REe. ST532b ¢aily ek Octobep9, 1991)statement of Sen.

Danforth));see generallfachary M. IstaNo Vacancy: Why Congress Can Regulate Senate Va€ilhiog Elections

a

Without Amending (or Offending) the Constituti6tt Am. U. L. REV. 327,360(2011) (de c r i bing the “hierarch
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In practice, in the fsewCAS,urtthe awsnede rtlhyaitn g isttea tteo
merely in passing and had no apparent effect on
evaluated the constiithutqiuemaliiothy noft wtilt ¢h slt eagnidsi Inagt it

CAS2This practice is in keeping with broader pri:
courts. One such principle holds that Congress g
furtherin stthartdamwt ext of a casefonecohsrowar ppwbe
the Con'An ¢ tphrédioniealpde that an otherwise unconsti:t
found to be permissible by a courn tme rbel ywibtehciam s

i po wét s .

Debaover t he Rule

Given the seeming ease ofclaomp®ainédo yteh ewittehn dEonucsye
some CASs to®gitar gwalgkyei madopfp Itihcea bCf8en sptriot vuitsiioonn s
questions mbght bkerdé¢sidaBCrdiittiyc sofhahe aCrAfu e dilfe
repeal, contending that the rule is symbolic and
dialogue aboutntBGomrgrtegs un®en sb8di Cobantisameohave
that Congress lacks the institPandntale c@GAS criulye t

extrinsic sources of legislative history, ranging from the most persuasive to the least persuasive: conference committee

reports; regular committee reports; earlier versions of a bill, including rejected amendments; staterderity the

bill’s supporters during its floor debate, with special <co
and, finally, statements made by the bill’s opponents duri

1625ee, e.gUnited States v. Bollinger, 9B F.3d 201, 207 (4 Cir. 2015)(independently evaluating the
constitutionality of a law after noting that the CAS for the law cited the Commerce Cldoge)] States v. Clark, 435
F.3d 1100, 1104 ¢& Cir. 2006)(same).

163 SeeCity of Boerne v. Flore21 U.S. 507, 529 (1997)If Congress could define its own powerso longer

would the Constitution besuperior paramount law, unchangeable by ordinary meamgould be‘on a level with

ordinary legislative acts, and, like other actslterabé when the legislature shall please to alterit.) ( quot i n g

Marbury, 5 U.S. (1 Cranch) at 1773ge alsdMarbury, 5 U.S. (1 Cranch) at 177 (holding that in a case or controversy
properly before athefrovihee and Hutyofdhe jothldpo h 2 t ment i § o“say what the I

164 SeeCity of Rome v. United States, 446 U.S. 156, 207 (1980) (Rehnquist, J., dissefitMig)e the presumption of
constitutionality is due to any act of a coordinate branch of the Federal Government or fofhen8tates, it is this
Court which is ultimately responsible for deciding challenges to the exercise of power by those’etities.

165 See suprdéCompliancewith the CAS Rule.
166 See supr&Practicesvith Regard to Specificity
167 See supr&Practicesvith Regard to Particular Clauseés

%The Rules Committee addressed the questionSee€dvumt he CAS rul
ON RULES- CAS REQUIREMENT, supranote108( “ Q. So why have this Rule at all? A. ]
Congressional Budget Office informs the debate on a proposed bill, a statartiming the power under the

Constitution that Congress has to enact a proposed bill will inform and provide the basis for debate. It also

demonstrates to the American people that we in Congress understand that we have an obligation under our founding
document to stay within the role established therein for t

169 SeeFeingold,supranote78, at 842 ( “[ C]r it i c suserulevsssymbaligaghestandt hat this ne
meaningl es s seealso/olokh, supranote87, a)t; 176 ( “CASs are so unobjectiona
argumentagainsth e m i s t hat NohmaryOrnsteir, aswyyotedBrownback’ & Jacobsomsupranote

115( Frankly, this is just symbolic, so | have no real feeliogs way or the other. Of course, you could offer a bill

that repeals the Internal Revenue Code, or Medicare, by claiming it is unconstitutional as your basis, and be utterly

wrong. But what difference does it really make? You can also justify almosilapgu want by claiming a broad

constitutional authority under the health and welfare clause or the commerce clause. So | see the disagreements here as

being just as symbolic as the promise in the first pfageee alsdavid W. Rohde, as quoted in@®vnback &

13

Jacobsonsupranotel1l5( descri bing the rule as utterly trivial.”).
170 See supraote84.
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have been few
t he administ
from the CAS

demonstrates this insofar as there
of Cosgposwers ui'fQtehetshecaontend that
with the rule outweigh any?benefits
On the other hand, proponents characterize House
broadel® debatConlgeneisns i nterpreting the Constitut:.i
by which Members of Congress may exPJAsesosidey engag
comment atfofr] mnodtaecme,nt al l y, a [CAS] is a congressi
Const ifPamnd omypporters of the rule see several be
Representatives engage in a limited form of <cons
of CASs. Accoydpmgpdmwmenthe, rutl ®t e ment sarseubami tt ed
“simple and stmanigthdoe fionm gGtammele bedife mt hat Congress
“‘asdppopwers not granted™tm tilti si ns e¢rhsee ,Comcsddrtdiitn g nt

the CAS rule serves to reminndi Metmibteu® i @ofalt hpo wd m

Additionally, supporters of House Rule XITI, cl au
constitutional dialogue outside of the judiciary
Congress by formally reguenrilnmi Methbepopsastotaehgesga
when introdu®Aagoi doignieg Ichodmmoem.hat 6AS rule could
provide a foundation for a new sense withifiCongress].. that there is both reason and

need for its members to develop deegrad broader understandings of the Constitution and
constitutional interpretatienin the direction of Congress becomingot only a ceequal

171 SeeStephen DinanGCongressHas a ConstitutioProblem—Many Don’t UnderstandDocumentWAsH. TIMES (Jan.
14, 2013), http://ww.washingtontimes.coméws2013jan/L4/defendersof-constitutiondontalwaysuseit-for-1/
(“Many 1 awmak e r shileiothersosslicedd@ndtdibed the clauses to justify what they were trying to do.

One thumbed his nose at the exercise altogether, saying it
constitutional. Most striking of all is how little the staimis mattered in the debates on the bills. They were mentioned

just a handful of times on the floor, and didn’t foster th
they wanted to spark. ”).

172 SeePete Kasperowichemocrat:Citing Constittion Will CostTaxpayers $570KTHE HiLL (Jan. 10, 2011),
http://thehill.comblogsfloor-actionhousel36995democratciting-constitutionalauthorityin-bills-will -costyou

(quoting one opponent aefuirentertthat lmwmakers tite theaConstitutiod in eachabill t he <

they introduce will cost $570,000 in additional printing cdstsee alsd-eingold,supranote78, at 844 (arguing that

requiring a CAS at the introduction of a bill that may not
bureaucrati¢’. ) .

173 See supr&Role of Congress in Interpreting the Constitutich

174 SeeFeingold,supranote78 at8424 3 (ar guing that the CAS rule has “generat e

House on specific pieces of legislation. ”).
175 SeeVolokh, supranote87, at 178.
1761d. at 176.

177 SeeCOOPER& STEWART, supranote129, at 3 ( “Rul e Xeéven ifisubtigithatdthe Cdhstitutipn e s s
has meaning and should be respected ... it reinforces the principle that Congress has limited, enumerated powers
derivedf r om a specific, foundational source.”).

178 SeeMarc Spindelmanijouse Rule X: Congress and the Constitutior OHio St.L.J.1317,1340(2011)

(“Through engagement with the Constitution amnleclsonstitutio
for, members of the House may come to share, whatever their political affiliation, a political desire for full fluency and

literacy in constitutional deliberation and debate. Following and flowering from that desire could well come a desire to

change ... the wider political culture, which has for so long left the Constitution so firmly and finally in the hands of the

c o ur see alsSEOPQPER& STEWART, supranotel29, at 3 (“[T]lhe Rule allows Congress
branches in a conversation about the meaning of the 1aws a
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branch of the federal government, but aecal interpreter of the federal Constitution, if
not moret™

Proposnnemf the rule have further contended that t
credibility and reputation of Congfteaskse by making
seriously the const' Actopdahgtyoobnehéfor mact Memb

Congres% reputational problems patrtially relate to a belief that Congress is not really
debating or deliberating in good faith but is simply retreating to partisan battle lines. This
concern has been exacerbated by Congress abdicating and leavingpiartt its historical
responsibility to consider constitutionality on its own. In this respect, the House. Ralle

a foot in the door. Under the House Rule, all members of the House are required, essentially
for the first time, to take at least ongest of their obligation to consider constitutionality
more seriously?!

Nonet helaensosp,g oepvoenne nt si nof fo rtmmrd haulgeg,ebseteino nmade t o
improve the constitutional dialogue surrounding
t hfeol | owing

T Enhancing the Contmente dofb yCAS Stithiicni sbmasn yabout h
of [the "#ASm¢ haee suggemied bhawltheeHotuse
require more formal and robust debate over tI
l egis ]l aptrioopno.s aOlnecal l ed for time to be set asi
House floor about the constitutionality of

1 ¢
proposals focus on changing the co
themselves by requatemgnmorthaexpdmnsdwses st he r
between the cited provisionflaof atdhdd tGomst it ut i
ot hers have advocated that the CAS rule f or m:
di s ¢fuw]sith sTempreeptdlent geurtrhaomre ttyo ttohe nact

t RFee gi s Ritnalnl.y, several commetnte@atrouwlse have pr
so that Members must nedf Omndgwaacnittse otfo t he Cor
authority to Congress/imittahtel o€osedsicic uss any j
may 1impose 'sonp oGwenrg rt®os sl egislate.

179 SeeSpindelmansupranote 178 at 1339.

180 SegFeingold,supranote78, at 872.
181 |d

182 Seeleil Siefring, Three Commitments Cservatives Should Gébm a New SpeakgPJMEDIA (Oct. 2, 2015),
https://pjmedia.conblogivhatconservativeshouldaskfrom-a-newspeaker/

1831d. ( To reform this process, a new speaker should commit to change the rules of the House to require that during

general debate, the minority and the majority shall each be allowed one sppecifan regarding constitutional

authority? This motion would allow a House mider to ask the bils sponsor, or the spon&®designee, to respond on

the floor to questions about the constitutional authority statement attached to the bill. The motion would allow for up to

ten minutes of backndforth discussion about the statemént . Currently, Members may send a
chair of the Rules Committee for debate on the constitutionality of the proposed measure. If at least 25 Members sign

the request, the chair will schedule up to 20 minutes of floor debate, evedigddbetween a member specified in the

letter and the majority bill manage&eeOleszek supranotel112 at 45.

184 SeeCOOPER& STEWART, supranote129 at 21 ( “Second, t o essihiity,the Rueshotld a ns parenc
require that each Statement be accompanied by a short desc
185 SeeFeingold,supranote78, at 870.

186Seeidat 845 (“By merely r e thasourdenfg Cao nsgtraetsesniesn tc odnesstcirtiubtiinogn a 1
alimitt o that authority, the House Rule addrseeqlsdéookhat best onl

b}

supranote87, at 216 (“The current CAS rule focuses Congress’ s at

Congressional Research Service 22



Constitutional Authority Statements and the Powers of Congress: An Overview

1 etter EnCAfRuol:@gvé¢methe large number of CASs
pecificity or cite seemingly inapplicable ¢l
f the rule have argdedcc¢bant Membefor masguben
ubmitted CASs comply with bot¥Ontehe letter art
arly version of thencthFRengt EAS wuobbdphoepoes:
eemed generaltommobat dedensealkchwalsfcar ¢ he gene:
lause, or the ne'tiensssuafitfyo camdnitprfop dHo uslea Raud ¢
laus®l #(xddition, this proposal would have a
point of order challenging the adequacy of
earseu t o a short debate that would resolve wh
omplied with®@tolmseres Rmdee Xidged that the Cler
r a designee‘ebal ampewethea combtminttt ed statemen
or mal“d dd aa qaindoitceating that the Statement subm
roperly sutispfyitfhe "MYhdemgutikiesnemtoposal, ari
ill with suchsabpetatitonacepbkbdibé privilege:
mber to recommit otwhet hb&™Rulfeoor failure to f
1 hanging Other ProceduresnRégardhagCB&8SEocusc

singl:e tmoemeinnti t i al introdu¥itdwinng fthi sbill o

--zﬂoogmmmo'-%o—'mozc’cwooamoogomomm
a

imitation on the use of a CAS as a shortcomi
on sitointault debat e, several proponents of the C
ule should apply during all stages of the 1 ¢
ommittee deliberations, so that the constit
ubject tdder&Rédmteaddsy, because the CAS rul
t the beginning of the legislative process,
s sessess Caountghroersist y to enact the legislation
ho introduce I nt hoewr deergiusrlea ttihoat. Me mber s, who
rdinarily must adneoctMiddervb'sh obwi Itlo, vcootnes iodner t he

onstitutional implications of the legislati:«
hat theleHpusiacitl] ytheknodbpdpgdg@anion

ember sSmitmd fbel of any c¢c8mesgarditnntaHe obthijlelc ttilo
s the s ub%Ilenc twhoaft amavyotbee. t he broadest means

clauses of the Constitution that set limits on the exedfite powers. For a full debate of constitutionality, Congress
must consider both.”).
187SeeVolokh,supranote87, at 199 ( “ S o me ti

cri s mi g hendedclayses hat citing
defeats the purpose of the rule.

C
9 ) .
188 SeeH.Res. 1754, 11h Cong. (2010).

189 Id

190 SeeCoOPER& STEWART, supranote129, at 20.
19119, at 21.

92|d,( “But Rule XII should ensure that at each step in the 1e
and its Authority Statement are attached thereto and immediatglgtde to Members for their consideration and
d e b a tsee al§deingold,supranote78 at8646 5 (noting that one “areal[] that need][

improvere nt ” with regard to the CAS rule is that the rule “regq
has “no rules regarding proposed amendmesuptanoted7ab2i5 may be at
(“CASs s hou bdahatintroductiomgndi n e dthe committee report.”) (emphasis

193 SeeFeingold,supranote78, at 865.

1941d.; see also/olokh, supranote87, at 218 ( “Changes couldtdin®ASsintoade to the rul
statements of the entire House of Representatives or the e
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Members to weigh in on the constitutional 1 mj
comment 3 vggers tHeadst wul t i meahtaenlgyh argeyjobues tes 9

that the CAS is part of the text of a bill,
biSuch an approach doulmd,) izt haadstlienvatlee ¢ thy
of the CABecamelcihlus econt aing sa plAS tion ai tvotteg xt
mul tMepnmhibee p®m 1 d p ot etnhteiiarl layg rveoeinceent or di s agree:
thesbadgduageCasgrerspodowegr tumdemrdaogti ntghe
legis™ation.

Each of the pr optohsee dC AnBo driufliec actoiuolnds rtaoi se new con
example, 1if House Rule XII were modified to requ
constitutionality of a given piece of legislatio
modi ficationhecocurlidt iacmpslmsf yt tat t he CAS rule requ
ensure c3Mptéeamere, if the rule were modified to
content, without any changes to i1its current enfo

couJich t heatvilkeove 0tf o mpabeen tiagﬁ?oorr e d

Potential Resources and Consi
f oDr a f ICiAb &

This sect

useful to consider Whwnaaserstingtwheahe
source of authority for legislation. Fir
interpreting the Constitution. Second, t
variousl etgyipselsa toifo n

i dmdemnft itfhhee sr eapoesmutes that Members and c¢ori
ami i 0

[=K

b

5w s
o —+ =

s
h
c
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o
< oo -
—

Resouoxnetshe Coifdl dNatyet iRoenl € va nCAS s

There

ar S t hat Me mber s and st
affirmat

€ numer ous rce
i ded Congress by the Cons

res
ve powers aff

195 SeeVolokh, supranote87, at 220. Notably, Professor Volokhcea 1 udes that the “costs of putt
text,” such as the risks of the statement beingd watered do
at 226.

19 See idat 220 (describing the proposal to place CASs in sshiixtas“the strongest way for Congress to make its
constitutional views binding . ). Nonetheless, even if placing a CAS in the legislative text would elevate

congressional dialogue about the Constitution by requiring each Member to participate in atheteamstitutional

basis for the act, it is unclear what effect the statement would have with regard to constitutional interpretation by other
branches, particularly the cour&ee supraote164and accompanying text. Moreover, the argument for placing the

CAS in the text of a bill is based on the assumption that a Mésnbate on a bill is necessarily an endorsement or
rejection ofthe entire bill, which may not reflect the realities of modern legislaBereCindy G. Buys & William

Isasi,An “Authoritative” Statement of Administrative Action: A Useful Political Invention Wiolation of the

Separation of Powers Doctrine?N.Y.U. J.LEGIS. & PuB. PoL’y 73,100n.135(2004) (‘While we may hold

legislators responsible for the statutes they vote on, given the number and complexity of bills before Congress, it is a
fiction to assume they are familiar with every provision of evely’hi

197 See supraotesl65-172and accompanying text.

198 SeeFeingdd, supranote78, at 871 (noting, but wultimately rejecting, t
may still not take seriously their obligationstoconsidlern s t i t ut i onality. ”). Ultimately, S
“members [would] take [their] obligations seriously” even
CASruledd.at 872 ( “Nevertheless, anecdotal evidence suggests th
behavior of senators, many members take such obligations s

t n h
t 1 e
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Th€onstitution and its current ameh’dments contai
Congress regularly authorizes the printing and d
f or Me mbe P%Moarnedo vsetra f fa. host of sprfirmwanr yt hhei sftoournidcianl
are available electroniacadlel f oldrowtilm@gse intereste

T Farr'anBechorcdusme nt arffy ome ¢ dhredLConstitutional Con
including the notes gathered by various attert
Farr%nd.

T The Feder aA issetr iPeaspeorfs newspaper articles writ
Hamilt on, John Jay, and James Madison urging
Consti®ution

T Foundde€ons:itAi tjwtiinan venture of the University
the rkiybeFund, providing various primary sourc
Consti®ution.

T Constitutional Sour€C€emS uroawel cdte s( GorneSo larcccee)s:s
a“digital Ilibrary of historical sources T1elat
amendmehe Wfiited StR*tes Constitution.

In additiomyt ¢ otulrecsees , p rivicaryb etrioss kaommds mosotdfar faf
secondary sources that are publicly available ex
incluoldengoll owing

T Constituti @ONMNMNhoet altieddr ary of Congress, throu
Congressional Research Ser Wihcee , regularly pul
Constitution of the United States of Amevri ca:
(popularly known asdotrheC ONAMNANG mtt d ioms Annot at ¢
an-diempt h, amnadbpscbleseg record of how each prov
Constihtastbern interpreted by tHe Supreme Cou

T Commentaries on the Conf€bmmeniraniel bherWrit ¢
Constitution adfs talve hiimiet ¢ & eQttdtses written by
Justice Josebh S$owydehy 18B838ed as an authorit
of the C¥nstitution.

199 SeeStephen Gardbaurithe Myth and the Reality of American Constitutidiseceptionalism107MicH. L. Rev.
391, 399 (2008)©verall, the U.S. Constitution is exceptional among written constitutions both in its age and its
brevity. It is the oldest currently in effect ands among the shortest at 7591 words including amamts...”").

200 See, e.gH.Con.Res. 54114th Cong. (2015).

201§ ¢ e Far r a nldBRARY ORGONGRESS{lastaccessedllar. 6 2019, https://memory.loc.go@mmem/
amlawiwfr.html.

2025ee The Federalist Pape3pNGRESSGOV (lastaccesseMMar. 6 2019),https://www.congress.gawsources/
displaytontentThe+Federalist+Papers

203 SeeTHE FOUNDERS ConsTITUTION (Philip B. Kurland & Ralph Lerner, eds., 198Hjtp://presspubs.uchicago.edu/
founders
204 See Welcome to ConSourGeNSouRCcE (lastaccessear. 6, 2019),http://www.consource.org/

205 SeeCONG. RESEARCHSERV., LIBRARY OF CONG., THE CONSTITUTION OF THEUNITED STATES OFAMERICA: ANALYSIS
AND INTERPRETATION S.Doc. No. 1129, 112h Cong., 2d Sesd4611-16 (20B), https://www.congress.gov/
constitutiorannotated/

206 SeeJoSEPHSTORY, COMMENTARIES ON THECONSTITUTION OF THEUNITED STATES (Leonard W. Levy ed., 1970).
Several ver €ommantariesre availabte onjirne,sincluding http://www.constitution.orgs/js_005.htm
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T I'nteracti veFoGomatrivti w@Gw mweft itthuet i o n, t he
congres s i onNaltliyo ncahla rGoenrsetdi t ut i on Center has ¢
Interactivehdvemohdltaurtsi omf different perspecti
they agree upon, andwiwhat etghay dios dgmad abauwt
comnsutidhal 1aw

1T The HeFoutadsGuibde to th&#h€ohstituagbon
Foun daQGuiiodne t o t hper oGol ndsersi stall acil saeu saenal ysis of
the Constitution with a memheérs]l efatxplanator

scho®Pars.

T ThAmerican ConstsKkeepiog SacitbadtWith the Consti
The American CdosKeteipt wigi dmi Sdciletwn the Const i
examines the text and history of the Constit
Const istwotriden andhpvenbephesnterpreted through
hi s t®ry.

Addi t iComasli derations in Crafting CASs

To aid dr afab3per oovfi d&sSsa, 1 ist of suggested citat:
submitted in a CAS pur s uafnotr tvoa rHoouusse tRyuplees Xolfl ,c oc
introduced legislation.

207 See Interactive ConstitutioNAT’L CONSTITUTION CTR., (lastaccesseMar. 6, 2019),http://constitutioncenter.org/
interactiveconstitutionindex_no_flash.php

208 See The Heritage Guide to the ConstitutidBRITAGE FOUND., (2012),http://www.heritage.orgbnstitution

209 SeeGOODWIN LIU, PAMELA S.KARLAN, & CHRISTOPHERH. SCHROEDER KEEPINGFAITH WITH THE CONSTITUTION
(2009) https://www.acslaw.orgdf/ACS_KeepFaith_FNL.pdf
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Table 3. Suggested CAS Citations for Commonly Introduced Legislation

Subject Matter of
Legislation

Suggested Citation

Appropriations (i.e., legislation
that sets aside a sum of money
for a specific purpose)

Appropriations Related to the
Military

Appropriations that Place
Conditions on arExpenditure
(e.g., a grant to the states)

Awardgi Military Awards (e.g.,
Congressional Medal of Honor)

Awarddi Non-Military Awards
(e.g., Congressional Gold Meda

Article I, Section 8, clause 1 provides Congress with the power tolay
and collect Taxes, Duties, Imposts and Exd@se®rder to dprovide for the ...
general Welfare of the United Statés.

* Note: Article I, Section 9, clause 7 prohibitsnoney from being drawn
from the Treasury absent aappropriation made by law.

Article |, Section 8, clause 1 provides Congress with the power tday
and collect Taxes, Duties, Imposts and Ex@se®rder to dprovide for the
common Defence ... of the UniteBitatesd

Article I, Section 8, clause 12 provides Congress with the power to raise
and support armies.

Article I, Section 8, clause 13 provides Congress with the power to
oprovide and maintatha navy.

Article I, Section 8, clause 1 provides Congress with the power tday
and collect Taxes, Duties, Imposts and Ex@se®rder to dprovide for the ...
general Welfare of the United Statés.

Article I, Section 8, clause 18 allows Congress to make all lawshich
shall be necessary and proper for carrying into execudiany of Congress
enumerated powers, including Congréspowers over appropriations.

* Note: According to the Supreme Court)i]ncident to Congresss
[spending] powerCongress may attéicconditions on the receipt ofederal
funds...6 SeeSouth Dakota v. Dole, 483 U.S. 203, 207 (1987).

Article |, Section 8, clause 14 provides Congressiith the power to make
rules for the government and regulation of the land and naval forces.

Article I, Section 8, clause 6 empowers Congress to coin money. The U..
Treasury through the Unitedt8tes Mint has historically exercised its power
over coinage to strike national medals.
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Subject Matter of
Legislation

Suggested Citation

Civil Rights Legislation

Constitutional Amendment

Courtsfi Regudtion of the
Jurisdiction of Federal Courts

Courtsit Procedures, Practices,
and Rules of Federal Courts

* Note: A variety of constitutional provisions have been utilized with regarc
civil rights legislation, depending on the nature of lgmgislation, including the
following:

Article I, Section 8, clause 3 provides Congress with the power to
oregulate commerce with foreign nations, and among the several states, a
with the Indian tribe® The Supreme Court has held thate opower of
Congress to promote interstate commerce also includes the power to
regulate...local activities in both the States of origin and destination, which
might have a substantial andiéul effect upon that commerc@jncluding
local discriminatory atvities that have adisruptive effect..on commercial
intercoursed SeeHeart of Atlanta Motel v. United States, 379 U.S. 247-2
58 (1964)

Thirteenth Amendment, Section 2  provides Congress the poweito
enforced the substantive guarantees of the Amdenent, which centrally
prohibits slavery and involuntary servitude, by enacbaqgpropriate
legislatiod The Supreme Court has recognized that the Thirteenth
Amendment provides Congress with the authority to pass laws for abolishi
all dbadges or incients) of slavery or servitudeSeelJones v. Alfred H. Mayer
Co., 392 U.S. 409, 43%4 (1968).

Fourteenth Amendment, Section 5  provides Congress the powexo
enforced the substantive guarantees of the amendment, including the Due
Process and Equal Protemti Clausesby enactingappropriate legislatiaa
The Supreme Court has recognized that, under Section 5, Congress may
proscribe unconstitutional conduct, as well as enact legislation that remed
and deters violations of rights guaranteed under Boairteenth Amendment.
SeeNev. Depd of Human Res. v. Hibbs, 538 U.S. 721, 728 (2003)

Fifteenth Amendment, Section 2  provides Congress the power to
enforce the substantive guarantees of the amendment, nathatythe right
to vote shall not be denied oabridged on account of race or color, by
enactingoappropriate legislatiad The Supreme Court has recognized that
oCongress has full remedial powdrmder the Fifteenth Amendmentp
effectuate the constitutional prohibition against radiakcrimination in voting.
SeeSouth Carolina v. Katzenbach, 383 U.S. 301, 326 (1966).

Article V authorizesCongress, whenever twthirds of both housesedeem it
necessary,to propose amendments to the Constitution.

Article 1, Section 8, clause 9 provides Congress with the power to
constitutedTribunals inferior to the Supreme Coud.

* Note: Atrticle Ill, Section 2 allows Congress to makéExceptions to the
Supreme Courd appellate jurisdiction.

Article Ill, Section 1  vests the judicial power of the United States in the
Supreme Court and any inferior courts Congress establishes.

Article I, Section 8, clause 18 allows Congress to make all lavivhich
shall be necessary and proper for carrying into execltiamy oot he
vested by the Constitution in the Government of the United States

* Note: According to the Supreme Court, the Necessary and Proper Claus
gives Congresgshe opower to make laws for carrying into execution all the
judgments which the judicial department has power to pronodr(®gayman
v. Southard, 10 Wheat. 1, 22 (18253nd thereby, Congress hasundoubted
power to regulate the practice angrocedure of federal courté.SeeSibbach
v. Wilson & Co., 312 U.S. 1, 9 (1941).
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Subject Matter of
Legislation

Suggested Citation

Economic Regulations (e.g.,
regulations regarding a particule
business; regulations pertaining
to labor standards)

Election Regulations

Federal LandRegulation (e.g.,
selling federal lands; creating
rules for national parks)

Immigratiorii Naturalization
(i.e.,granting of citizenship to a
foreignborn person

Article I, Section 8, clause 3 provides Congress with the power to
oregulate commerce with foreign nations, and among the several states, a
with the Indian tribe®

* Note: According to the Supreme Court, the Commerce Clause authorize:
Congresdo regulate the use of the channels ofdrstate commercgthe
instrumentalities of interstate commerce, or persons or things in interstate
commerce and those activitiesavirg a substantiaklation to or affecting
interstate commerceSeeUnited States v. Lopez, 514 U.S. 549,-55891995).

Article |, Section 4, clause 1 allows states to prescribe théTime, Places
and Manner of holding Elections for Senators and Representativesallows
Congressiat any tim@éto omake or alter such regulatiorns.

Article IV, Section 3, clause 2 provides Congress with the power to
adispose of and make all needful Rules and Regulations respecting the
Territory and other Property belonging tthe United States.

* Note: The Supreme Court has described thisvger to be dwithout
limitationsg holding thatdCongress may constitutionally limit the disposition
of the public domain to a manner consistent with its views of public pdlicy.
SeeUnited States v. San Francisco, 310 U.S. 16, 29 (1940).

Article I, Section 8, clause 4 provides Congress with the power to
establish auniform Rule of Naturalizatiod.

* Note: The Supreme Court has recognized that the power to establish a
uniform rule of naturalization cam part, be more broadly viewed to provide
Congress powenover the subject of immigration and the status of aliéns.
SeeArizona v. United States, 132 S. @192, 2498 (2012).
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Subject Matter of

Legislation Suggested Citation
Immigratiori Outside of * Note: According to the Supreme Court, the formulation of immigration
Naturalization (e.g., granting of policy isdentrustedexclusively to CongressSeeGalvan v. Press, 347 U.S.
temporary visas to 522 531(1954);see als&iallo v. Bell, 430 U.S. 787, 792 (19Mhis Court

nonimmigrants, regulating the  has repeatedly emphasized tliaer no conceivable subject is the legislative

entry and deportation of aliens) power of Congress more complete than & oveithe admission of alierd.
Notwithstanding such language, the Constitution does not directly address
sources of federal power to regulate which nthS. nationals (aliens) may
enter and remain in the United States or to establish the cond#iohtheir
continued presence within the country. Several of the enumerated powers
the Constitution, however, have been construed as authorizing such
regulations, includintpe following

Article I, Section 8, clause 3 provides Congress with the power to
oregulate commerce with foreign nations, and among the several states, a
with the Indian tribesi The Supreme Court has held that Congrésgower

to regulate foreign commerce includes the power to reguldte entry of
persons into the countrySeeHenderson v. Mayor of New York, 92 U.S. 25¢
270-71(1876)

Article I, Section 8, clauses 11 -16, which collectively provide Congress
with various authorities related to foreign affaireve been cited as providing
support fa congressional regulation of immigratid®eeToll v. Moreno, 458
U.S. 1, 10 (1982)

Other cases from the Supreme Court have looked beyond the powers in
Article I, Section 8 for support for Congre@spower over immigrationSee
The Chinese Exclusion J&U.S. 581, 604 (1889) (listing the powers to
odeclare war, make treaties, suppress insurrection, repel invasion, regulat
foreign commerce, secure republican governments to the States, and adn
subjects of other nations to citizensldips authorizingCongress to enact
legislation excluding Chinese laborers); Fong Yue Ting v. United States, 1
U.S. 698, 7089 (1893) (relying on the same sources to affirm Congiess
power to deport noncitizens).

Internal Rules of the House Article 1, Section 5, clause 2 provides that each house of Congre¥aay
determine the Rules of its Proceedingys.

Intellectual Propert§i Patents Article 1, Section 8, clause 8 provides Congress with the power to

and Copyright promote the oProgress of Sciee and useful Arts, by securing for limited
Times to Authors and Inventors the exclusive Right to their respective
Writings and Discoverie8.

Military Rules and Regulations  Atrticle I, Section 8, clause 14 provides Congress with the power to make
(e.g., amending the Uniform rules for the government and regulation of the land and naval forces.
Code of Military Justice)

Post Offices (e.g., naming post Article |, Section 8, clause 7 provides Congress with the power to

offices; creating honorary estabish post offices and post roads.

stamps)

Taxes, Duties, Imposts, and Article |, Section 8, clause 1 provides Congress with the power tday
Excises and collect Taxes, Duties, Imposts and Excéses.

Taxes (Income) Sixteenth Amendment provides Congress the power tdlay and collect

taxes on incomes.

Source: Congressional Research Service
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210 See supraotesl122-124for a discussion of the primary means by which Members comply with the CAS rule.
211 Seesupra “House Rule XIlI, Clause 7(cnd Constitutional Authority Statements

2125egeTable 1.

213 See supraotesl22-124for a discussion of the primary means by which Members comply with the CAS rule.
2l4SeeTable 1.

215McCulloch v. Maryland, 17 U.§Wheat) 316,418(1819) Kinsella v. United Statesx rel.Singleton, 361 U.S.
234, 247 (1960).

216 See supr&Practiceswith Regard to Particular Clause$
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Conclusion

A HoRwle XII,,stddbeamenf/f(cggarding thencosstreguire

onlwhen a Membeit no f oltehgei esHlbautsi€cAABS nab,pusefuast t he

starting point for constitutional dialogue respe
prohibits further idtiwtciusma lo niss sabeosu tt ht ahte ac omisetc e
implicate. While the customary ptacovcde wathhortg
citation to the provision in the Lonbtwatwuwyion th
enactndtehre yu n g?’ilte giiss Imati omnprecedented for Member
text of the Constitution, such as Supreme Court
Constitution, or a’®©bhst h@KS sbegewyaokn dinagw ttor et ahtei s e .
affirmative powers that thhehadionsdpot ant oal provti da
the Constitution imposes tihmde mhlaygimpgdahiibint. t he e
Outside of a CAS, Membadrdbadaenrerespeesdst ng ffhrmalonf
pending agidskcoansomntutional debate and dialogue
contexts, including voting to enact legislation,

“informalnoprmac,t i @ @ Atl rsdbadmltt d os1 sao f Congress have

217 See supraote122

218 SeeCOOPER& STEWART, supranote129 at 910 (providing examples of more detailed CAS®)e also/olokh,
supranote87, at 198 (noting thaa “handful of CASs engage in a thorough and highly detailed explanation of the
constitutional ramifications of the proposed legislatich s u ¢ h  4&several paragrapihsi ohdiscussion about the
Federalist Papers and Supreme Court doctrine as svidll@e particular clauses of the Constitutidtsypraat 13

(noting that four CASs of the 937 examined by CRS explicitly discussed Supreme Court case law supporting the bill or
joint resolution.).

219 SeeCOOPER ANDSTEWART, supranote129, at 11 (noting an example of a CAS that discussed why the underlying

113

legislation was consistent with” wvarious constitutional
220 See supraote183

221 SeeMichael J. GerhardtJon-Judicial Precedent61VaND. L. REv. 713,73839 (2008)(chronicling the various
contexts in which Congress interprets the Ctunsbin).

222 SeeVolokh, supranote87, at 189;see generallfFisher,supranote84, at 72930( di s cussing Congress s
“sources of legal assistance?”

223 SeefFisher,supranote84, a t Cdmbnidtee Gt4ff can analyze constitutional questions and call on the American
LawDivis i on of the Library of Congress. ... 7).
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