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Supreme Court October Term 2018:
A Reviewof Selected Major Rulings o

The Supreme Court term that began on October 1, 2048 a term of transition, with the Court Coordinator

issuinga number of rulings that, at times, suggested but did not fully adopt broader Section Research Manage
trandormations in its jurisprudence. The term followed the retirement of Justice Kennedy, w
was a critical vote on the Court for much of hisy&@r tenure and who had been widely viewet

August 23, 2019

Valerie C. Brannon

as the Coufsws nm&di ast o e . . Aminglover thesOotdber, Legislative Attorney 1 loo
2018 Term was how the replacement of Justice Kennedy with Justice Kavanaugh would alt
Court’s jurisprudence going forward. o

Benjamin Hayes
Notwithstanding the alteration in the Co. LegislatveAtorney y, ob
October20 8 Term largely did not produce broa o the
Although a number of cases presented the Court with the opportunity to rethink various are paniel J. Sheffner
law, the Court largely declined those invitations. In other cases, a majority higheeslid not  Legislative Attorney
resolve potentially fareaching questions, resulting in the Court either issuing more narrow
rulings orsimply notissuing an opinion in a givesase. Nonetheless, much of the {agy nature Linda Tsan
of the October 2018 Term was a product of¢he usrdecisions to not hear certain matters. Ar Legislative ?\ttorne
for a number of closely watched cases that it did agree to hear, the Court opted to schedule 9 y
argumentgor the next term.

L. Paige Whitaker
While the Supreme Court’s latest tst¢orthmlaw e 1 Legislative Attorney not
its rulings were nonetheless importantlarge partbecause they provide insight into how the
Court may function following Justice Keni e me n
Court, the number of opinions decided byabarema i t y i ncreased, wi he C

decisions being issued by a fidastice majority. While a number of decisions saw the Court

divided along what are perceived to be the typicved ideol
heterodox lineups in which Justices with divergent judicial philosophies joined to form a majority in a given case.

Collectively, the voting patterns of the October 2018 Term have led some commentators to suggest that the Court has
transformed fra aninstitution that was largely defined by the vote of Justice Kennedy to one in which multiple Justices are
now perceived to be the Court’s swing votes.

Beyond the general dynamics of the October 2018 Term, the Court issued a number of opinions of inippGancgess.

Of particular note are five opinions from the October Term 201&i€0r v. Wilkie which considered the continued
viability of the AuerS e mi nol e Rock doctrine governing judiciaduoude fere
regulation; (2)Department of Commerce v. New Y,alchallenge to the addition of a citizenship question to the 2020 census
guestionnaire; (3Rucho v. Common Caysehich considered whether federal courts have jurisdiction to adjudicate claims

of exces$ve partisanship in drawing electoral distriqi4) American Legion v. American Humanist Associatechallenge

to the constitutionality of a state’s @&undyvlUnited Sitafeshich Lat i n
considered th scope of the longormant nondelegation doctrine
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he Supreme Court ter m twhaast ab etgearnm oonf Qcrtaonbseirt il

Court i1issuing a number of rulings that, at ti

transformations in its jurisprudence? The ter
whwaa critical %ot emoahytear kioendr Bwlle o whiadde lbye e n
viewed ab¥ tmeafisGumilieg s tlincieanat & filsX hteer ms of the Rot
Courthe foot ¢he winning stihdaenyi no fa hcidss s danlioloreca gdufet de.tn
Ka a n aruegphl a c e d J uosntei cwee eK® mitnnetldoy rt RBhle8 @ocunrmtwe s t
me mbheasde r ved on ole APpShtE€®Dinvtrict of ®*€Cokumbia (
over abafelwimsdeel evati on tBmpihrei Sailp revmed Coaue ts ugge:
can change with the retireméAs @ande swlptl,actelme nqu &
l ooming over the October 2 1l8epfarmuwasahdw]dausioca
Kavansughrival wotlsl d varlitseprr utdleen c@Go wroi ng for war d.
the Court, Justice Ruth Baderre@tnsbtmeatec portbiect c
of greatest consequence for the c¢®Wrrent Ter m, a n

Not withstawrdangonlhsée nmmatkheeu pCo vorbts er ver s have gener
October 2018 Term largely dids njour ips’wduwden dbea.oad
Al though a number of cases presembedottheatCormst of
lawthe Court largely Hercliimstda @ehmbslee hw.vGld mirt ti eodn s
St adpetsed not tweaveotdl doztt7he concerning the r
Clause of thel'lFao fdthh Ameanadmean va imajedmiltve of t h

1 Seel.oF THESUPREMECOURT OF THEUNITED STATES 1 (Oct. 1, 2018)https://www.supremecourt.gov/orders/journal/
Jnl18.pdf

2 See Kennedy, Anthony MIOGRAPHICAL DIRECTORY OFFEDERAL JUDGES FED. JuDICIAL CTR., https://www.fic.gov/
history/judges/kennedgnthonymcleod(last visited Aug. 21, 2019) (indicating that Justice Kennedy assumed senior
status on July 31, 2018).

3 SeeCRS Report R4525@ustice Anthony Kenneditis Jurisprudence and the Future of the Colbst Andrew
Nolan, Kevin M. Lewis, and Valerie C. Brannaat 12.

4 SeeCRS Legal Sidebar LSB1015%ystice Kennedy Retires: Initial Considerations for Qesg by Andrew Nolan
and Michael John Garciaoting that, save for the October 2017, 2014, and 2007 terms, Justice Kennedy was the most
frequent Justice to be part of the deciding majority in cases decided each term by the Roberts Court).

5 SeeSUPREME COURT NOMINATIONS, PRESENT1789,U.S. SENATE, https://www.senate.gov/pagelayout/reference/
nominations/Nominations.htast visitedAug. 21, 2019 (indicating that the Senate confirmed Justice Kavanaugh on
October 6, 2018

6 This report references a siguiint number of decisions by federal appellate courts of various regional circuits. For
purposes of brevity, references to a particular circuit in the body of this report (e.g., the D.C. Circuit) refer to the U.S.
Court of Appeals for that particular cirtui

7 Kavanaugh, Brett M BIOGRAPHICAL DIRECTORY OFFEDERAL JUDGES, FED. JubIiCIAL CTR., https://www.fic.gov/
historyjudges/kavanaughrettm (last visited Aug. 21, 2019).

8 SeeNolan, Lewis, & Brannonsupranote3, at 30 (discussing the jurisprudential effectshef retirements of Justices
Lewis Powell and Sandra Day O’ Connor).

9 Hon. Ruth Bader Ginsbur&emarks for the Second Circuit Judicial Confereridene 7, 2019),
https://mww.supremecourt.gov/publicinfo/speeches/RBG%202019%20Second%20Circuit%20Judicial%20Conference
%20Remarks%20June%207%202019.pdf

10See, e.gMark Sherman and JessicaGredRm ber t s6 Supreme Cour t AsBemPrREsss Easy Pol i
(June 29, 2019https://www.apnews.com/222dd32b7609458f98a811ch00c44848 t i tagk ofthighgrofite

cased bretfiecCourt); HenryGlass,n t he Shadows: Supreme Cour €CHrisTANOf f st age M
SCIENCEMONITOR (July 2, 2019)https://www.csmonitor.com/USA/Justice/2019/0702He-shadowsSupremeCourt
s-offstagemovesmay-mattermore( ma i n t a itheipastgerm Hasbeen felatively quiet on merits tages

11 Gamble v. United States, 139 S. Ct. 1960, 1964 (2019)
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potenttadthifigrquestions, resulting i%orthe Cour't
s i mpliys snuoitn g an ogqais'eN.come tihne lae sgsi,v-emyc madfuirtehe f1 d W
October 2018 Terhm wWosudacprsadtd wheagratrafi nt matters. Fo:
instance, age,f prra cuhn@aen opinion upholding an
disposal oPFPtlet@buremnefisgined from hearing case
abort i otnh ed uOrcitnogb e¥T h2e0 1C8% uTretr ma.1 s o declined to revi
number ofpmodthielre hmgtht ers, including a ®Rahallenge
di spute obvuesri mwehsest Hoewnl ei rnse coann rteol ipgrieoavisisid eg rsso A mod s

s ame x weldad icnagsse concer nisnguRrheosriideyntt oTriumppo s e t a
import®andteedhal lenge to the continued detainme
GuantandhodBfigr a number o fdiadld rd® ehleya rwa ttchhee dC ocuarste
opted to schedule arguments for the October 201F¢
whet her Heoddedpltbgwrs from discriminating on the
gender ®adénthe¢ yltalwd uDempetsso fo fHo mesl adnedc iSseicounr ittoy wi
down the Deferred Action fo*r Childhood Arrivals
While the Ssuplractnees tCotuerrtm generally did not resul
rulings were nonehhdthegasud mpioh¢ pnmay provide 1ins
Court will functionsfoé¢liowemgntdusForet Kenfiedyth
Coutrhe number of opini onsncdreeccaisdeedd bwyi tsh b2a9r% onfa jt ol
decisi oinsss ubeedi -hbgys tai cfef?vnea j or i t y.

12 Seeg.g.,Gundy v. United States, 139 S. Ct. 2116, 2131 (204kp, J., concurring) (declining to join a dissent that

bl

wholly reconsidered the Court’s modern approach toward the

becausetheCourtdak e d a fi fth vote for the dissent’ s view).

13 See, e.gCarpenter v. Murphy, 139 S. Ct. 626 (20{@3king for supplemental briefing prior to restoring the case for
reargument for the October 2019 Term).

14 SeeBox v. Planned Parenthood of Ind. & Ky., Ing39 S. Ct. 1780, 17882 (2019)(upholding an Indiana law

regulating thalisposition of fetal remains by abortion providers wh i 1 e n ot i n gotimdiicate outchases case di d

applying the undue burden test to abortion regulations

15See idat 1782 (declining to hear an appeal of lower court decision invalidating an Indiana law prohibiting the
“knowing provision of sex race, and disability selective abortions by abortion provitle)see alsdarris v. W. Ala.
Womeris Ctr., 139 S. Ct. 2606, 26 (2019)(declining a petition for a writ of certiorari to consider the constitutionality
of an Alabama law criminalizing a particular abortion procedure during the second trimester of a preghdeg)y.
Planned Parenthood of Gulf Coast, Inc., 13€6 408 408(2018)(denyinga request asking the Court to decide
whether Medicaid recipients have a private right of action to challenge & statermination as to who is‘qualified”
provider under the Medicaid Act, so that recipients could challenge &ddatgsion to deny Medicaid funds to
Planned Parenthohd

16 SeeGuedes v. BATFE, 139 S. Ct. 147¥474(2019)

17 SeeKlein v. Oregon Bureau of Labor & Indus., No.-587, 2019 W12493912, at *1 (U.S. June 17, 2018¢e also
CRS Legal Sidebar LSB10313upreme Court Vacates Another Opinion Applying Antidiscrimination Laws to
Religious Objectorshy Valerie C. Brannan

18 SeeAm. Inst. for Intl Steel, Inc. v. United States, No.-1817, 2019 WL 1674342, at *1 (U.S. June 24, 2019)
19 SeeAl-Alwi v. Trump, 139 S. Ct. 1893, 1893 (2019)

20 SeeBostock v. Clayton Cty., Ga., 139 S. Ct. 1599 (2qi@l)owing the filing of a petition ér certiorari in May

2018, granting certiorari in April 2019 and consolidating the caseAfiitude Exp., Inc. v. ZardandR.G. & G.R.
Harris Funeral Homes, Inc. v. E.E.O)C.

2lSeeDep’t of Homeland Sec. v . R e HR7n2019 Wl 2649834, at *1UW.$. June o f
28, 2019) (following the filing of a petition for certiorari in November 2018, granting certiorari in June 2019 and
consolidating the case wifrump v. NAACRndMcAleenan v. Vidal

22 SeeADAM FELDMAN, SCOTUSBLOG, FINAL STAT PACK FOROCTOBERTERM 201819 (Jun. 28, 2019, 5:59 PM),
https://www.scotusblog.com/wpontent/uploads/2019/07/StatPack_OT7L&80_19.pdfThis counincludes cases such
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Some of these decisions saw the Court divided al
ideological 1 inesbhy wRetphu bJluisctainc epsr ecaspipdoei mttse don o ne
appointed by Defbks elt & pdn ttshe caxtulrere.d in sever al
the dea?chndpeinmlItthyree cases where the Court expre
of ths @oenvt ous precedents ®pegpedtf®sgdsghesecign i
redistricting

Nonet hel es s, such divisions proved to be the exXc
cases during the last ter m. s ®fceanshees-Lsla mwlatstess de ci
bet ween what have been vieweot itnog bbel o chse ocmo ntsheer vG
Instead, the October 2018 Term witnessed a numbe
instance, Justice Kavanaugh joined the perceivec
dispPanhd, Justice Ghmnsuehmeovediwgthlbc in sever al
I nd¥aannd crithiwmatli deawBreyer joined the more conse:
tesmbiggest Four*®¥An dmeasd mkinstc wsasseed in more det ai
concerningofhe tntluwuenehip questio®mnan jtuhde c2 G20

asGundy v. United State$39 S. Ct2116(2019) that were rendered by an eighember Court.

23 See id.

24 See, e.gBucklew v. Precythe, 139 S. Ct. 1112, 1116 (2019) (rejectingbya5 ot ¢ pet i ti oner’ s Ei ght h
challenged the method of his execution); Dunn v. Ray, 139 S. Ct. 661, 661 (2019) (rejectingdbyaesa
petitioner’s request to stay hi stoallanwadudingimamtobeathihe gr ounds

side during the executipn

25 SeeFrandiise Tax Bd. ofCal.v. Hyatt, 139 S. Ct. 1485, 1490 (2048plding by a 54 vote that the Constitution

prohibits a state from being sued by a private party without its consent in the courts of a different state and overruling
Nevada v. Hall440 U.S. 41q1979)).

26 Knick v. Twp. of Scott, 139 S. Ct. 2162, 2167 (2019) (holding byda/bte that a property owner maintaining a

Taking Clause lawsuit against a local government need not first seek a remedy in a state court before pursuing his claim
in federalcourt and overrulingVilliamsonCty. Regional Planning Comin v. Hamilton Bank of Johnson Ci4j/73

U.S. 172 (1985)).

27 Rucho v. Common Cause, 139 S. Ct. 2484, 2491 (2019) (holding-#yat® that claims of excessive partisanship
in districting are nonjusticable and overruling sub sileDwis v. BandemerA78 U.S. 109 (1986)).

28 SeeFELDMAN, supranote22, at 4447.
29 SeeApple Inc. v. Pepper, 139 S. Ct. 1514, 1519 (2019) (holding that consumers of iPhone apps could pursue an

antitrust lawsuit against Apple,

U.S. 720 (1977)).

notwithstanding thirect purchaser rule set forthlilinois Brick Co. v. lllinois,431

30 See, e.gHerrera v. Wyoming, 139 S. Ct. 1686, 1691 (2019) (holding that a treaty providing the Crow Tribe with
certain hunting rightes isnutrov itvheed UWyioommi nags’ sa esnttartaencand t hat t
establishment of a national reserve on the land in question did not result in the land becoming occupied as a categorical

matter) ; Wa s h .

State Dep’t of 1000, 041(2019)(goncluding thatan $86% Den, I nc

treaty between the United States and the Yakama Nation forbids the State of Washington from imposing a tax upon
fuel importers who are members of the Yakama Nation).

31 See, e.gUnited States v. Davis, 139 S. @819, 2324 (2019) (holding that the residual clause of 18 U.S.C.
§924(c)(3)(B) is unconstitutionally vague); United States v. Haymond, 139 S. Ct. 2369, 2373 (2019) (concluding that,
as applied to the case before the Court, 18 U.S.C. § 3583(k), whigreckthe imposition of a mandatory minimum
sentence upon a judicial finding by the preponderance of the evidence that a criminal defendant on supervised release
committed certain crimes, violated the Fifth and Sixth Amendments).

32 SeeMitchell v. Wisconsi, 139 S. Ct. 2525, 2531 (201@pncluding that thexigentcircumstances exception to
Fourth Amendmens warrant requiremeigienerallypermitswarrantlesdlood tess where driver suspected of drunk
driving is unconscious and therefore cannot be givereath tegt

B¥SeeDep’t of Co

mmer ce V. New Yor k, 139 S. Ct . 2551, 2576 (20

the challenged administrative act Astarythatdeeanotsmatchttitee e vi dence
Secretaris explanation for his decision” ) .
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deference afforded to i n3tehrep rGhtiaetfi oJnuss toifc ea gveontceyd
perceived liberal voting bloc. Underes dJairsitn g etsh e
with fairly distinct judicial approaches voted 1
term: Justice Kavanmnaugh (voting with the majorit
and Justiceé®CKdgentid8glhyattbenvoofnthe October 2
some legal commentators to suggest that the Cour
largely defined by the vote of Justice Kennedy t

w0

9P
<
o
-
(¢}
»n

Cousr ts wi n

Beyond the general dynamics of October 2018 Ter m
particul ar 1 mp oWhtialnec ea ffourl 1C odnigsrceussss.i on of every
Court term is beyonldbfldendasbdpepewiode f hs s mmepoet, of
Cousrtwrdpitrerinmeand dwersing the TOhet ddrk 2h(ilgdhHTiegrhmt.s p or
five notable opinions from the Octobidrl)Term 201
Kisor yv.wW tkieonsidered thhusSremnndkldeeRBodnabilidt
governing judiciabl daferpnectatooanodgehnsyown amt
Department of Cagammehclel «yng&Newo Yohk addition of a

2

v

8
y

2020 <census qRuwecshtoi ovn n aCiowrbmocnh 3CQaounssei d er ed whet her
e jurisdiction to adjudicate claims of exces s
rican Legion v. Amear icchaanl 1Hunngaen itsot tAhSeS OcCoi nasttiiotn
t @i s plaatyi nofcraoss as a WoiGuddwawv.I Uwmkiheldi St at &
sidered thedosmame wonfontdled elgatg on doctrine.

Admi ni strative Law

Deference and Ag e*nxUO RueYgbuul 6abt G obnls :

I Ki sor ¥t hwi Skipee med eCroeud twhceotnhseAru @trooc torvienrer u(lael stoh e
known Siesmitnhoelde c R¥P e hkiegdehner al ly instructs$ courts t ¢

reasonablesofonsmbigadbuenrt Plgm Ma tdoercyi sliaomg u at ghee. Supr
Court upkaledcteh dsoitafie pae afibkbisvee ve rt,hewhGoduwr t i n

34 SeeKisor v. Wilkie, 139 S. Ct. 2400, 2424 (201@eclining to overturruer v. Robbin519 U.S 452 (1997), but

remanding the case to the lower court to reexamine whatremdeference should be afforded to the chakehg
interpretation of the agency’s regulation).

35 SeeFELDMAN, supranote22, at 17.

36 See, e.gAmelia ThomsorDevaux,The Supreme Court Might Have Three Swing Justices N@BTHIRTY EIGHT

(July, 2, 2019)https://ffivethirtyeight.com/features/tfeaipremecourtmight-havethreeswingjusticesnow/ ( Based

on how they have ruled this year, there are now three justiteswc o ul d r e a s swing botegofohee s een as
kind or another: Roberts, Kavanaugh and Gorsuch. Aagdssible to argue that-albor none—of these justices have
replaced Kennedy justicef WacquelioeuThomsegonservathie dustices Surprise Court

Watchers with Swing Ves$, THEHiLL (July 2, 2019)https://thehill.com/regulation/coubattles/451262onservative
justicessurprisecourtwatches-with-swingvotes( Collectively, we may have the three of thgbhief Justice Roberts

and Justices Gorsuch and Kavanaugtting as swing votes in a number of differentdteas ( quot i ng Geor get own
University Law Professor Susan Bloch).

37 Legislative Attaney Daniel Sheffner authored this section.

38139 S. Ct. 2400 (2019).

39 SeeBowles v. Seminole Rock & Sand Co., 325 U.S. 410 (1945)

40 See Kisor139 S. Ct. at 2408.

41d. at 242223.

3

Congressional Research Service 4



Supreme Court October Term 2018: A Review of Selected Major Rulings

Ki sdoerc 1 imweedrAtuwglrei t e mphlhhas ithed dockt gihiemiatppdies
cirtcum¥Thase sl i mitat i'sonssc oophee tichoeucldda s equeaces for
couretyview of a gaefnftehceta mbnoar antd swhipph oamagehin t heir
decisianmaking

BackgrbDluemdSupreme Court has techgpttabki §jhddcsatveraelbi
agency*®Pecrth aopms.swte k & o mn Cihse virtoent, r iwhd ch general ly i n
courts to deésf erre atsoo naanb lacg einmnctye r pr etthaattti on of an am
admi nAudr ferewkiakles its name fsom99hedSups e man
AueRobhhmss roots’sih94hedBOowilsetsonv.i nSemi nol e Rock
Co%Augrnerally instructsscontéesptoetdefen ©6 amba
regul at orfuynlledsasgt b ge Cour t Sfermd meodt dtiadiRed etkepsrte tiant i o n
““s plainly erroneous of?"Whn&btkevdefnemen cwei tahp ptlhiee sr

agency 1int &it @ittehtta®tsiaornes ncodngteanicnye d& t at ements t hat h
law (e.g., rtegulati 6 na&mrgo nomeunl tgeantackdi nf glAlu@wei endgu rneos
deference has beamnbpmpilimdyt memorange aeafid ot her
construe ambi guo uSWhrid gu It shteo rdyes ctltaarmidnivern ghear.so olt ssn g i n
wa k eA uoefr s e veenrbaelr sMof the Court began to criticize
and constit@tional grounds.

42|d. at 241418.
43 SeeCRS Report R4469%n Introduction to Judicial Review of Federal Agency AgtipnJared P. Cole

44 SeeChevron U.S.A., Inc. v. Nat. Res. Def. Council, 467 U.S. 837, 843 (1984). For more informatiorChetinen
doctrine, 8eCRS Report R44954 hevron Deference: A Primgoy Valerie C. Brannon and Jared P. Cole

45519 U.S. 452 (1997)
46 According to some Members of the Cotine doctrinemay have even earlier antecedeBise Kisor139 S. Ct. at

24122 412 (plurality opinion) ( wr iAudrdeferencehitwas callggeminolé or e t he doc
Rockdeference ” and remarking that “[d]l]eference to aedtury,ni strative
and perhaps beyond”) (citing United States v. Eaton, 169 U

47 Seminole Rogk325 U.Sat414 Prior toKisor, the Court had limited the application Atfierin various cases. For

example, the Court had previously held that deference is not owed when an agency interprets a regulation that simply
restate[s] the terms of the statute” being adidhnistered.
is known -mar it ditei rSgeHamahiMetchis VolokhThe AntiParroting Canon 6 NYU J.L. & LIBERTY

290, 290 (2011). In addition, the Court had, priokisor, e xpl ained that deference is not w
interpretationims ot t he product of its “fair and considered judgment
U.S. 142, 155 (2012) (internal quotation marks and citation omitted).

48 United States v. Mead Corp., 533 U.S. 218,-22§2001)see5 U.S.C. § 553.

49 See e.g, Seminole Rogk325 U.S. at 417bulletin issued byDffice of Price Administration)Auer, 519 U.Sat461
(amicusbrief submitted by Secretary of Labo@peur Alaska, Inc. v. Se. Alaska Conservation Council, 557 U.S. 261,
283-84 (2009) (Environmeal ProtectiorPAgencymemorandum)

50 Justice Scalia, the author Afier, see519 U.S. 452, eventually became one of the do¢sin®st outspoken critics.
Explaining his concerns in a concurring opiniormalk America, Inc. v. Michigan Bell Telephone G&4 U.S. 50
(2011), Justice Scalia wrote th§ilt seems contrary to fundamental principles of separation of powers to permit the
person who promulgates a law to interpret it as.whll. at 68(Scalia, J., concurringHe furtheropinedthatAuer
“frustrates the notice and predictability purposes of rulemaking[] and promotes arbitrary goveélmyment
“encourag[ing] . . . agenc][ies] to enact vague rules which give [them] the power, in future adjudications, to do what
[they] please]] . at 6869.For an overview of Justice Scalgaevolving views ouer, see Kevin O. Leskéy Rock
Unturned:Justice Scalié (Unfinished) Crusade Against tBeminole RoclDeference Doctrine69ADMIN. L. Rev. 1
(2017).

Prior toKisor, several current Members of the@tcriticized or expressepossible interest in reconsideriAger.

See, e.g.Decker v. Nw. Envtl. Def. Ctr., 568 U.S. 597, 616 (2013) (Roberts, C.J., concurring in part); Perez v.
Mortg. Bankers As®, 135 S. Ct. 1199, 1225 (2015) (Thomas, J., caimauim the judgment)id. at 121011 (Alito, J.,
concurring in part and concurring in the judgmeh8st year, Justice Gorsuch joinduktice Thomds dissent from a

113
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ThKi scoars e arose after the Deparltanmmest Isf Rt er ans
request for retroactive!Thagabeyidgteompeadathan
suppweimatt el éwanhin theéhmegovagmlt®®dmgi aptpheea |

Feder alheCidr ¢ thid'tt e It dhaes ttesremd 1 n wiabmbi gaangda,b ati on
applAUdrigf er enAsi nbet het f ntthmegd sd o c i°$Tihoen .

Supreme Court gosanmtgdetshe fpet rtcivorevr Ab&consider

Supremess CbecWisiloan:the Supreme Court unanimously
Cirsuidscon, the Justices fAruagcrtwu rtehd ao nb awhee tmhag ro rti¢
to uphold it. Writing on behal f§ofi nfeidvd yMhh erfs
Justice Roberts and JustiegnoBnedygidast hsithe dbuwplggl &
Auenst are pde aicdlihg e & o csttrairmeet gogfd icasit hy Céadt owo
rules forth in priorspeciasl ojomse's umll ©g Bfgatrhenr s i s
overruling ¥hat ipee Kalgehdmetd t hé paertgiutmemnesr di d not
jusabhdnydibgnele f erence dmntdbghyeoff pthecedent, going
t®&emi no)] ewRDcK tshacppoorneed use“pefr vaddasc ttthienevhtoH &t
cor pus of ad#PiTnhikd tsmoarjt d rviet yl aavl. s o expressed concer:
Auer ference coulrde vrieasnuylito §i nt hlei tmygrainatds cases t hat
doctfAinnde,. t he Co‘patrtc¢ omplerwn hgiddmi’swvhi Ehchatad not bee
of fered by the pettoi toiviemregru,vtehmat e Conagekear has 1eft
docturnidnies farbsd 1 ong,’sdes patstathbiaes n@ohuer tdoct rine r
apr es untpht atonCiomtgardesd for courts to defer to agert
own ambig®ous rules.

Al t hough t he CoAuwgr idtftdt eonooktp poorvretsutrnaititey, taond s o me wh a
expagdhendeclilimit¢atsondoing, dhmlGpwrote pfior fiwlrat
deter mi nifmugerewthertcarrae s hould be iamfffeapded atta oman od g
r e gulFaitrasotme ve e wr h gma y Ad@®@fachrf tewrdedret er mi ni ng t hat
regul dgemwmi nel y”aa ncboi ngchl euussi pounr tto mh ¥ t‘eexchahcuhn g |

denial of certiorari that asked the Court to overAler. Garco Construction, Inc. $peer, 138 S. Ct. 1052 (2018)
(Thomas, J., dissenting from denial of certiorari). And prior to joining the High Court, Justice Kavanaugh once
predicted favorably that the Court would one day overrule the docB&aBrett M. Kavanaugh, Justice Scalia and
Deference, Keynote Address at the C. Boyden Gray Center for the Study of the Administrative State, Rethinking
Judicial Deferencedistory, Structure, and Accountabiljtst 17:2819:12 (June 2, 2016hitps://vimeo.com/
169758593

51 Kisor v. Shulkin, 869 F.3d 1360, 13&5 (Fed. Cir. 2017)acated & remanded.39 S. Ct. 2400.
52|d. at 136465; 38 C.F.R. § 3.156(c)(1).

53 Kisor, 869 F.3d at 13689.

54 Kisor v. Wilkie, 139 S. Ct. 657 (2018) (order granting certiorari).

55Kisor, 139 S. Ct. at 24223.

56 Arizona v. Rumsey, 467 U.S. 203, 212 (1984); Janus v. Am. Fed. of State, Cty. & Mun. Emps., 138 S. Ct. 2448,
2478 (2018)SeealsoCRS Report R45319 h e Supreme Court és Overr,byBrandgn of Const i f
J. Murrill, at 4.

57Kisor, 139 S. Ct. at 2422.

581d.

91d. at2415jd.at24222 3 (citing Martin v. Occ,499USSI44f15%(3991R. Thee a1l t h Re v .
Court also deemed it notable that Congresshad\leftu n d i st ur bed “even after Members of
questions a b dduat 2423 {ctinglalk Amenica 564 U.S’ at 669 (Scalia, J., concurring)).

601d. at 2415.
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allttrthditi’ohadon oBStesccotnidovne n i f aArbevigluli tyote xapplsy
unl ess the couratgedsacty¢ emipne¢ att B@taltbdeci s, t he

inter pmas a8 twiotmhei n t he zdthatofi heambbguit wmncovered
interpretati c®Mndhjtridoeme gdl attiheamr t hde agemicye has
reasonably intemprt gricoglslaa igieonmu snte Isyt i s1 1 ndepende

whet her the character and context of te agency
Though the Court cautsonabddbibedowothdy exhmuantiver
te¥the CourthAwmelr Catendceentdatb noteeptretations t
t hoef ficial or authori%(a2t)i véeow muodtitonp il otmhad & f he agen
ageslsuybstanti”Weregpprrdosnot sTEpreseamd ¢hesngemned
j udgifteTrthte Court er emasmrdad ttthe Federal Circuit aft
eals did not adequately assess wWhhkdathkear t he 1 ¢
sS[I[IVAint erpretation is of the sor.® that Congre

- o

p- IR R e Re= I
c—omsgs="g 5O
oo

rpoons of ’sJ uosptiincieo Alagddgpafngn deddst atdcdechshs
nbudgpil & snot gain the support of a majority o
sburg, and Sot omay Am,arlJfuesrteinccee Kigogl @ so wanp gfur wodm
t Congress would generally want [ agencies ]
i gtiltuises ce Kagamr evs wtvpjsit htmit fithd son several
l adengi gn isfuibcsatnatn t i,tv lreed xppoclrniteiisceal accountabi
nscubesr do ntah e ,aPmtckhsei dveinetw t hat the agency respo
ulation is often best thiatuattlFhé¢tad odbmt dumit n e et

dios a gwr ¢ bpdetthiesst an et ory, policy, afnodr coogresrtriutl u tni o
elr

Qo o o =3 =0

611d.

621d. at 241516.

631d. at 2416.

641d.

65d. The Court acknowledged that mnot all agency interpretatio
advisers, ” fosAuert wroppl yhasan “interpretation must at the 1ea.
vehicles, understood to make althoritative policy in the r

66ldat 2417. The Court said that dasfhecomaparative experlistinnot apply ]
resolving a regulatory a mbld Bhe Courycited thenanpiareoling canon mentiomed a f e der a l

above supranote47, in support of this poinKisor, 139 S. Ctat 2417 n.5.

67 Kisor, 139 S. Ct. at 2417 (internal quotation marks and citation omitted). The Court explained that, under this

standard, courts should not accord deference to interpretations thatssimpglyr e s ent a “convenient 11t i,
orposthoad ationalizatio[n]” intended ¢ tlb(inéreafquataionmarksanda gency ac

citation omitted) (alteration in ofigherabfor@hei €othatexrph
refrain from deferring “to agency 1intlklatiR4léntltsioppeds advanced
short, however, from removing such interpretations flamler s ambi t Ild n all cases.

The Court also explained that the “fair and considered jud
s u r p tdiat241718; cf. Christopher v. SmithKline Beecham Corp., 567 U.S. 142, 144 (2012). For this reason, the

Court explainedhat it has not often deferred to agency interpretations that are contrary to earlier interprétiations.

139 S. Ctat 2418.Cf. Long Island Care at Home, Ltd. v. Coke, 551 U.S. 158, 170 (2007) (declaririgshang as

interpretive changes creaie unfair surprise . . . the change in interpretation alone presents no separate ground for

disregarding the Departméstpresent interpretatith

68 Kisor, 139 S. Ct. at 24234.

691d. at 2412 (plurality opinion).

01d. at 241213.

711d. at 24182422. In short, the petitioner Kisor argued that the Court should overrdlger because, in his view, the
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Concurri ngl] Opti ind emniGahrosruecdh an opini ovan tihn twki ch he
maj osx itteyf us alAuttd uoc v d rcreal §Geowrestduhc ht h €  pAeuteifitoiloanteers t h a
the Constituthendoanguaégul haf the separation of
that courts accede to the 1egal “tjhued gonoewnetrss ooff t h e
making, e nifnotrecripnrge,t ianngd 1 a w33 He .mlgs ®iend twhiet hs atnhee h a
petitiAwmenr ot hjpedi ¢thaln dr ¢ wiperemavkiosfiigotnhse Admi ni str at
Procedur e“JArcstt  aA®P Agf affoAdgmigudtcifeer gtheads wakler

judges s houlada l¢Bbpd ddhoe iwhan attempting to discer
of an agen®?Undtedrgau | adtniadne.dneftsr 1984 €@Geuistion 1in
Ski dmore v%cSwirftts & n@ae.pendentelgyu lianttieornp,r ebtu tt hnea yt
nonbiwdiglgt to an admiuobatst iwd ttftthme timdreawpglkrtass oay
in its consideration, the validity of 1its reasor
pronouncements, aald gilvethosptdwWvactioospehsiuade.

Th€hief Justice, who provilBAegrahtetheradial pddtfiadl
concucoateadi fdg stt’lbantt wteleen t he controll’sng portio
opinion and the positi“osn pat deorghebdbty TsusiticmaGe
Hen o ttehda | itmh ¢ aAui@mfenamoa nc &Kd sioarj d¢iihtayt an

interpretation must., amongs‘@thkort ha sbpvsece,dbe x past
and fair and cewemadetred gulligmeant from those fac
beldmavye persuade a cour tuntdsekef d.fAAm de ralma pisnt er pret a
anticipating a tfouttuhree cloengtailn @ihegdloedagbei d d t yt bd €l
Justiweotthdastout@lmédh e vikcont ri nes ar e ,*mmaIlnyt taii cnai Inlgy t dhias
t hCeo usr tr e fus alAuth@dnovbdrentuwl e gdilosnstuiensctassociated wit
Clvrfon

doctrine was inconsistent with the rulemaking and judicial review provisions of the Administrative Procedure Act, 5
U.S.C. 88 553, 706, enuraged agencies to draft vague regulations, and violated the constitutional separation of
powers by allowing agencies to both write and authoritatively interpret $aeByief for Petitioner a26-36, 3740,
43-45,Kisor, 139 S. Ct. 240Qlustice Kagamejected all of these argumenissor, 139 S. Ct. at 2418422 (plurality
opinion).

72Kisor, 139 S. Ctat 2425 (Gorsuch, J., concurring in the judgment). The opinioroiveed in full by Justice Thomas
and in substantial part by Justices Alito and Keategh

731d. at 243839.

741d. at 243235 (citing 5 U.S.C. §§ 553, 706).

S1d. at 2447.

7623 U.S. 134 (1944).

“71d. at 140.

78Kisor, 139 S. Ct. at 2424 (Roberts, C.J., concurring in part).

d.

801d. at 2425.

811d. The Chief Justice did not elaboratetbe reasons he believed the doctrines are disButtthe High Court has
recognized thaChevronis based on presumptiorthat Congress sometimes intends agencies wafilsin ambiguous
statutes they administé8eeChevron U.S.A., Inc. v. Naturald’. Def. Council, 467 U.S. 837. 843 (1984); Food &
Drug Admin. v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 159 (20®80necommentatorandJustices

have argued thaueris not premised on a similar presption about legislative intenEeeJonathan Adler,
Government Agencies ShonldGet to Put a Thumb on the ScalB€OTUSLOG (Jan. 31, 2019),
https://www.scotusblogom/2019/01/symposiwgovernmemagencieshouldntgetto-put-athumb-on-the-scales/
Decker v. Nw. Envtl. Def. Ctr., 568 U.S. 597, 620(2013) (Scalia, J., concurring in part and dissenting in.part)
Notably, the Chief Justice did not join the portidhoJ u s t i opinioihatamgued thahuerdeference is based
on such a presumptioBee Kisor139 S. Ct. at 2412 (plurality opiniongk. at 2424 (Roberts, C.J., concurring in part).
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mpl i cati onsWhfiolre Ctahriegl r (Bosugrt thdeu @rorc tilriiingeo nt h e

ramework it elucidated for assessing whether dece
ui dance acnodn,s I ppear¢ madpese,u Wili smtgher to desfergtud adwmrayg
nt er p%Lleetgaatli ocnomme nt at ors have Ki dsehp ovtaernitoiuasl ¢ o n
mp ¥ wttu 1it i maatmalijms t o be seen whether courts wil
hat defer adné¢ Ké¢ 590 ramadr rwaknt tsloogusr te Hea bor ations on th
Muere ference widetciasnf o®hima kagnayg ceyv e nKti,snoarbe Cour t i
leaAuekderantecnpanstituyt ioomhaglrleys sr engauyi raepelt, t o me m
brogate, or modify app®Fontevwnamplfefhfiongrcess neo
hjeudicial reovfYi adweprAPAI s Dorxplicitly provide tha
nterpretations of regul atiischms] Is hba¢ll br e®W)& weawecdo r d e ¢
r instead be s ahnfMorrdet on aCrormogwleys,h epr owli & ea li sno

In addition, Justice Kavanaugh filed an opinion, joined by Jeigtlito, concurring in the judgmerfbee Kisor139 S.

Ct. at 2448 (Kavanaugh, J., concurring in the judgmeik} lustice Gorsuch, Justice Kavanaugh believedihet

should be overruledd. He also agreed with the Chief Justice thatfe®rmajority and Justice Gorsuch’>s a
may not be that far apattl. Justice Kavanaugh contended thatKli®orma j or i t y’ s instruction that ¢
traditional canons of construction before concluding that a regulation is ambituit@most always [lead a court

to] reach a conclusion about the best interpretation of the regulation at isslre addition, heagreedwith the Chief

Justice that the majebvisnotrelevasttothe issueghelronidoat2d449.e r t ur n

82 SeeChristopher J. WalkeRrocedural Politicking andiuer Deference36 Y ALE J.ON REG.: NOTICE & COMMENT
(2019),https:/lyalejreg.com/nc/procedwabliticking-and-auerdeference/(suggesting thatisor “will lead lower

courts to be much less deferential ) Butsealennifertyddlesorgul at ory 1in
Kisor and the Future of Agency DeferenMeRCATUSCENTER (June 27, 2019nttps://www.mercatus.org/bridge/
commentary/kiseandfuture-agencydeferencéwriting thatKisor “ kanges the way the courts will consider

administrative actions by putting new emphasis on determiningifamwheu ch deference is appropri :
that“ [ w] hteistchaage truly impacts the way courts consider such decisions hgnfinistative state remains to

be seen”).

83 See, e.g.Thomas MerrillShadow Boxing with the Administrative SI8EOTUSLoG (June 27, 2019),
https://www.scotusblog.com/2019/06/symposishadowboxingwith-the-administrativestate/(remarking that Justice

“Kagan’s new Aueralthaughttdraws upsreralighly the same factoiSkagmoreis an unknown

animal at this poirit  a“n[ dagkquently, it is likely to produce significant uncertainty among lower court judges,

agencies and persons contemplatingalckah ge t o agency i nt er pArTerting Poinbimthe” ) ; Dani el
Deference WarReG. Rev. (July 9, 2019)https://www.theregreview.org/2019/07/09/waltéusningpoint-deference

wars/( wr i t ithege doed nottapp&ar to be anything genuinely new about any of this excégtitththe[Kisor]

opinion engrafts on the doctrine ; Wsuprdnete82( predi cting that “courts [will] be
Kisor). Cf. Ronald Levin, AueDeferencé Supreme Court Chooses Evolution, not Revolu8@OTUSLOG (June

27, 2019) https://lwww.scotusblog.com/2019/06/symposiaterdeferencesupremecourtchoosesevolutionnot

revolution/(opining that the types of limitations imposedAwerbyKisor“ ar e an inherent feature of
that “the doctrbhe bfdsgpaduwell eswustapibdon oDeferencg3he years?”);
YALE J.ON REG.: NoTICE& COMMENT (2019),https://yalejreg.com/nc/kisedeference( wr i thatKisgr déference

differsfrom Auerdeferenceé a n d hahwethavgndwv.]. .isKisord e f er ence ” ) .

84 Lower courts have already begun to aggigor to agency regulatory interpretatio®ee, e.. Am. Tunaboat As s’ n
v. Ross, Case No. 1:48-01011 (TNM), 2019 WL 3458641, &-10 (D. D. C. July 31, 2019) (defe
regulatory interpretation after applyi@sor’ s mul ti step test); Spen€w0BO05. Macado’ s,

2019 WL 2931304, at®% ( W. D. Va. July 8, 2019) tiondid notstemiframiits g t hat agen
“fair and considered judKisaie n‘ti”t awmodu Irde mae kAuardep ft chmagtn ¢ eutnedietro  a
the case) (internal quotation marks and citation omitted).

85 See Kisor139 S. Ct. at 24223.
86]d.; 5 U.S.C. § 706.
87 There is legislation in Congress that would require de novo review of agency interpreSdieBeparation of

Powers Restoration Act, H.R. 1927, 11 6th @ecidgdenoyo 2 (3) (201
all relevant questions of law, including the interpretation of constitutional and statutory provisions, and rules made by
agencied ) ; Separation of Powers Restoration Act, S . 909, 116¢th

novo review of agencyine r pr et at i o n sftharaviewing caurt determihes that a stafutory or regulatory
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provision relevant to its decision contains a gap or ambiguity, the court shall not interpret that gap or ambiguity as an

implicit delegation to the agency Iefgislative rule making authority and shall not rely on the gap or ambiguity as a
justification for interpreting agency aaetatidnontheguestienx pansi vel
of law”).

88 Kisor, 139 S. Ct. at 24223.

89 egidative Attorney Benjamin Hayes authored this section.
90139 S. Ct. 2551 (2019).

911d. at 256162.

92.S.CoNsT. art. |, §2, cl. 3;id. amend. XIV, 8.

913 U.S.C. 88-402.

%1d. §141(a).

%1d. §5.

%1d. §6(c).
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his decision because the Department of
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administrative recof®™sm ffespomsecca®i hdhpopmEati of
the citizenship questionamong. Hvepbhohd d&®pmrasrs 1 es
Secretary Ross stated thetD¢pecnmenbl oftQorthmecrce
how inclusiomuefS.tda.oni twzkhshmipadtdetepmneaedenbkast
any etvkeamtval ue of more odemplveetde farmdn ascucrureayti en gd at tl
population out w9 ghs such concermns.
SecretsryeRdssi on was c¢hadduwmtgse di #MG af lgifPleamdnl i ad,i s t
and NeWTYor of these courts concluded that the ac
violated the Mhdmdrat iUoB . ClCaintsst iitnuctliuvosni obne cvaouusled
materially harm t he haocucturaadcvya nocfi ntgh ea ncye nl seugsi t wima t
71d. §141(f).

98 Memorandum of Secretary Wilbur Ross, U.S. Department of Commerce, Reinstatement of a Citizenship Question on
the 2020 Decennial Census Questionnaire (Mar. 26, 2683,/ wwwcommerce.gov/sites/default/files/2008-

26_2.pdf

991d. at 1. Section 2 of the VRA prohibits voting practices that dilute minority voting power. 52 U.80808;see

Thornburg v. Gingles, 478 U.S. 30,-48 (1986). A plaintiff making &vote dilutiori’ claim must show, among other

things, that thé&eligible voters of a minority group arésufficiently large and geographically compact to constitute a
majority in a singlemember district capable of electing their candidate of cholBeeLULAC v. Perry,548 U.S. 399,

425, 429 (2006). Because (generally) only citizens may vote, improved citizenship data could theoretically assist with
Section 2 enforcement.

100 Memorandum of Secretary Wilbur Rossipranote98, at 25.

0ViseeDep’t of Commerce v. New Yeeaehlsoidat25888%(Breyértl., disgefitifig)., 2750 ( 2 |
102 Memorandum of Secretary Wilbur Rossipranote98, at 5.

103d. at 4.

1041d, at 5.

1051d, at 7.

106 SeeCalifornia v. Ross, 358 F. Supp. 3d 965 (N.D. Cal. 2019).

07’SeeKr avitz v. Dep’t of Commerce, 366 F. Supp. 3d 681 ( M
085eeNew Yorkv . Dep’t of Commerce, 351 F. Supp. 3d 502 (S.D.N.Y.

109 See supraote92 and accompanying text.
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int &4Ewd courts also determined that Secretary R
the Cen'SAwstso ASdction 6, those courts found that a
prodmocreec cutr af eenship data than when used in c¢comb
question, and therefore the additiois of a citi ze
directive to rel y“thblho atdhmd nma x rmi'H Vs reamapdswe i bl
cosrtlso determined that Secretary Ross violatec
citizenshhjienatt hae first report ¥FhiamtalHe,s wabrhi tttha &
district courts held thatt8ev khe@etqauri vy i higs st hlma d awiec
action br ebaassoende do nd € ¢MIsni pmmatkiicmmg.ar, these courts
Secret sryleRdss mmngvast-heanttrthamygst o therevidence b
They also deter misnaeade ctisls autonnlt awaf uSle cbreectaaursye hi s s ol
for adding the——pmidvizemsdhi POQuwistth omitizenship da
enforewmsnpr é% extual

Supremess Chbacflsi ofi Justice Roberts iwlreoptaer ttnheentopi n
of ConmerNeeW'TYowrukgh this opinion garnered a major
the Justices cofmpmchingstube vmajedity

On t he™@kr ¢ f sl ustjiocien Rdosbbeyrctess Thomas, Alito, Gor
Kavanacuognhc l udemg thaedi middens hi p question to the ¢
Enumer at i*8Mo tCilnagu steh’'a“t nt aepfeuation of the Consti
Government ‘lprsachdemr dphan, widespread, and unchal
t he bRICIPAU, he Court “dbmegvepghibatguestieowres yhave bee

10 Kravitz, 366 F. Supp. 3d at 78382; California, 358 F. Supp3d at 104&49.

111New York 351 F. Supp. 3d at 6367; California, 358 F. Supp. 3d at 103M0; see also Kravitz366 F. Supp. 3d at

74849 (finding an APA violation because Secretary Ross didaaknowledge or comply withSection 6(c)).

112New York 351 F. Supp. 3d at 636L; California, 358 F. Supp. 3d at 1038.

113New York 351 F. Supp. 3d at 6443; California, 358 F. Supp. 3d at 103®. Secretary Ross submitted the first

report required by Section 14slHifp pudsotri dm. DI ’st refquC@oesmmer

Yor k, 139 S. Ct . 2551, 2572 (2019) . He submitted the secon
and that report did identify citizenship aScuestior?? Id.

WpDepo6t of ,189SnChet2®@ quoting Baltimore Gas & Elec. Co. v. Nat
U.S. 87, 105 (1983)). The APA authorizes judicial review of agency action and allows courts to overturn agency action
that is““arbitrary, capricious, an abuse of discretion, or etfsgr not in accordance with lains U.S.C. §706(2).

115New York 351 F. Supp. 3d at 6471; California, 358 F. Supp. 3d at 1044; Kravitz, 366 F. Supp. 3d at 74%.

116 New York 351 F. Supp. 3d at 6684; California, 358 F. Supp. 3d at 1040, 1044avitz, 366 F. Supp. 3d at 749
51.

w139 s. Ct. 2551 (2019). The Supreme Cour t—rathgrthared t o direc
requiring that it first be reviewed by the Second Ciretlita s e d on t he United Stsus es’ rTeprese
questionnaire had to be finalized by theend of June Zdéhe p’t of Commerce v. New Yor k, 13

(2019) (granting certiorari); Brief for Petitioner at-134 , Dep’t of Commerce V. New Yor k, 13
(No. 18966) ([T]he government must finalize the decennial questionnaire for printing by end of Jun&)20fi@r

federal district courts in California and Maryland issued their decisions, both of which found an Enumeration Clause

violation, the Supreme Court ordered the iparin the New York case to also address the Enumeration Clause issue.

SeeOrders in Pending Cases,N0-2&% 6, Dep’t of Commerce v. New York (Mar. 15

8The Court began by concluding that theentpDapattidffs had s at
Commercel39 S. Ct. at 2566 6 . The Court also concluded that the Secretar
to the census was reviewable under the APA because it wasamomnitted to agency discretion by l&id. at 2567

69 (citing 5 U.S.C. §01(a)).

1191d, at 256667.No me mber of the Court authored a written dissent w
1201d, at 2567 (quoting NLRB v. Noel Canning, 573 U.S. 513, 572 (2014) (Scalia, J., concurring in the judgment)).
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1211d. at 256667.

1221d. at 2567. The Court alsteterminechat it would not review the addition of a citizenship question under the
standard that it applied to assédscisions about the population count itselsking whether the challenged action
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“‘b[ears] a ‘reasonable relationshi pldtab25866 kguotingWisconsipt.i s hment o

City of New York, 517 U.S. 1, 19 (1996)). The Court determined that applying this standard to evaluate the

constitutionality of demographquestions on the census questionndirevoul d 1 ead t o the conclusion

unconstitutional to asanyd e mo gr aphi ¢ question on the census’ because
whatsoever to the go’ld The €ourtwas thus enwilting toreasiire thedccenstitutionality

of the citizenship question by a standard that would seem to render every census since 1790 uncoristitugibnal.

2567.

1231d. at 256971.
124]d. at 25609.

1251d. at 2569, 2570. While the CendBisreau had stated that it could devetap accurate model for estimating the
citizenship of the 35 million people for whom administrative records were not availdtdemodel had not been
developed by the time the Secretary was making his decldicat. 2570.

1261d. at 2570.

12714,

128d. at 2570, 2571.
1291d. at 2571.

130|d. at 257173.
181d. at 2572.
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more complete and acc¢H¥Fhiusecalsa & dhmitniDOIr stoiuge tr
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SecrBodmgdomplied witsShrSgqatremjocnt b omaxi1i mum e xt er
possobhl edminis tTahtei v@&o urretc oarldsso. det er mined that t
with Section 14 13Tfh)o uogfh tSReechréedtnasroys “c ot IZedesd i p

as“sabjiencthis initial regote¢rtmoantCdgirlcisftemnntgniep Cou
as“qaes’t hdr sreecpoonrdt, t hedBquoaatbymedaddongress tha
proposed to modify ’tfhreo mo rhiigi d*anli tliiaslt roefp osrubj € ct s

Finally, thpolfhedfbyustusteces GinsbuwhegldBreyer,
that théeé Slecriestioomy violated the APA hecause his
citizenship question to the census FThstionnaire
Co ubretghayn reaffsemi hgdt fehoPptosmttd® nfgdr mit meaningfu
review, munsdta g e hoy o ft hiet SV adscrtei oome.a ¢ k wh wlt ehcagi n g

coumdrsmal layn aacggeerpctyat ed reason for 1its action, th
may review e vel dagiecrec y urtesciodred ttho A pr a Bse ndtefcei sjiuvosnt i f
whetnhdmse strong showing of b¥®d faith or improper

After concluding thmnecotd covnildenesview whiecl xtha
rel¥Ptelde Cout¢dciomsdduewn review of the&s awiadeomce 1 e
for adding the citizenship question to the cens?u
““ak[en] steps to reinstate a c¢i’t heveatinsohihpi nqtue st i
that he was c¢ons i datr itnhgddIVnRtAa daéniftoirocre,metnte Court o
the Department of Ctoonmgmeat hlaadn gttlsse ltfo golnieci t t h
any other Widbladg @ke ntciydfhinz etnhSehiiepwlguuge st he e vi den
a whohe, Court ¢tohnec 1duedceids itohnatt o reinstate a citiz
adequately expl di nreedq uiens tt efroms iomfp rIbOJed citizensh
VR A Gi vielmids s connect between the decitshen made a

t

n
Court held thadedhei Sr c ¢vidldolaactywee@ o tt hteh eNRA. cl ear h

132 Id

1331d.; 13 U.S.C. $(c).
pDepot of,169SnChatr2E723.

1351d. at2572. The Court also reasoned that any violatisould surely bénarmless ds“the Secretary nonetheless
fully informed Congress of, and explained, his decigitch. at 2573.

136|d. at 257376.
1371d. at 2573 (quoting Burlington Truck Lines, Inc. v. United States, 371 U.S. 15G96062)).
138|d. at 257374.

1391d. at 2574. During the district court proceedings, the plaintiffs had argued that the Department of Commerce did not

include all relevant materials in the administrative record, and, as a result, they asked that the district courti{&) order t

Department bCommerce to complete the administrative record, and (2) allow-esdoad discovery to further explore

whet her Secretary Ross’s explanat i onldfThedistrictceuitgranted he ci ti ze
both requestdd. Though theSupreme Court ultimately determined that the district court should not have granted

extrarecord discovery at the time it did, the Court also concluded thatrexivad discovery wajsistified after the

administrative record had been completed, as thitiaolal materials showetthat the VRA played an insignificant

role in the decisionmaking procestd. Thus, the Supreme Colfit e vi e w[ ed] the District Court s

light of all the evidence in the record before the [district] court, @finlyithe extrarecord discovery.ld.

1401d, at 2575.
14114

142 Id
143 Id
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ConcurrDngsendi nEveOpiynJans ice (other than Chief

dissented from someoplilfmomg ®©olhe tmes Comotable dis
those of Justice THJoumsatsi caenjdPWumalsity Bustyieaes Gor
Ka v a naduigshs e n theed Ctorudrmt [tdi ng t h'at d8ecseobnr waRobased
pretextufusdtiicendhoemas began byilnygeivtindceinzcien g t h
outside the ad*inndiesrt rtahtei vAP Ar,e cJoursdt i ce Thomas exp
an agencygadmreh a4 oYt hders asg ecnocnyt e mp or a n’efoours ietxspl ana't
decisionmnoamédgoynntsinvalsi cdactta otiih ae[vdelne a cfly eirt,
unstated reasdWluforcehtThdmensaolkwadwleecdodredd xtt lr a
materials may be per missbbuhte dpengaecshhowinhl ofhet
assessment tthhat tdfBvyredas da fmeevxétervar d wnarte ri al s
appropusaieg Tho manso ec oonfc Ituhdee de vtihdaetnce est ablis he
Ross stated bas4dsi df mroatth ifsalclh eod th §753J rh dvsicei v8,1 otnh. e
evidenc & ts hwowetd, t hat leadership at both the Dep
believed —tftoarlwnzproudta—y}tt@flHcelau;cbalsa citizenship que
cen¥fFsi.ndlulsyt,i ce Thomas ’scrdietciicsiizoedd hmtsh dbied endgr tt ihmae t
Court has ever inva'lPpreéa© &k wali anaghle hcyhecCdbuntahac

“depart[ed] from traditiond®l principles of admin

Justicej Birreydrby Justices Gindibsusreggnt Sdb tormam otrhe a
conclusion t HsatdeSceicsrieotm rwa sRossspported®by the evi
JusBrewyer contended that Secret-‘iroyt Raobslse itnoa c cur a
determine definitively how inclusion of a citize

1441d. at 2576.
145|d.

1461d, at 257684 (Thomas, J., joined by Gorsuch and Kavanaugh, JJ., concurring in part and dissentingidn gtart);
258495 (Breyer, J., joined by Ginsburg, Satayor, and Kagan, JJ., concurring in part and dissenting in jolay;
25962606 (Alito, J., concurring in part and dissenting in part).

“WJjustice Alito also dissented, but only from the Court’s h
question was reviewable under the ARd\.at 25962606 (Alito, J., concurring in part and dissenting in part). In his

view, the decision of whether to add a citizenship question to the census was &abmicgtted to agency discretion

by law’—specificdly, the Census Actd.;5U.S.C.§ 01 (a) (2). However, assuming Sec
reviewable, Justice Alito stated that he agreed with t
pretextDe p 86t o f , 189SnCtet 26@6€X n.15 (Alito, J., concurring in part and dissenting in part).

148|d, at 257684 (Thomas, J., concurring in part and dissenting in part).
1491d. at 258681.

1501d, at2578, 2579 (Thomas, J., concurring in part and dissenting in part).
151d. at 2579.

152|d. at 258681.

1531d. at 2581 (emphasis omitted).

154|d. at 2582.

155|d. at 2583.

1561d, at 2584.

1571d. at 258495 (Breyer, J., concurring in part and dissenting in part).
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action 1
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Inerable to the’ikhinds®9pmelioangati ons

1581d. at 2587.
159|d_

1601d. at 2590.
1611d. at 259692.
1621d, at 259192.
1631d. at2595.

1641d. at 2576 inajority opinion); seeThe White House, Remarks by President Trump on Citizenship and the Census
(July 11, 2019)https://www.vhitehouse.gov/briefingstatements/remarksresidentrump-citizenshipcensus/

,039 S.Co an2be&6r c e

166 SeeExec. Order No. 13880, 84 Fed. Reg. 33,821, 33,825 (July 11, 2019).
¥'Depdt of,1890SnChatr25784.

1681d, at 2583 Thomas, J., concurring in part and dissenting in part).

¥5See Depot
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169 See, e.g.Chris WalkerWhat the Census Case Means for Administrative Law: Harder Look Re@8W2LE J.ON
REG.: NoTiIcE& COMMENT (June 27, 2019https:/lyalejreg.com/nc/whdhe-censuscasemeansfor-administrative
law-harderlook-review/.

MDepdt of,1890SnChatr2E786.

171 SeeNicholas BronniCensus Symposium: Unusual Eatake for Unusual DecisionSCOTUSLoG (Jun. 28,
2019, 11:51 AM)https://www.scotusblog.com/2019/06/censymposiumunusuaifactsmakefor-unusuatdecisions/

(“hT] court’”s analysis undefesxaam ensi njgu satn hbecausddhere dill imto t ii sv ets o
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8 Snign ciet .t hen, while invalidating redistrict
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al party and @Mitsr eannc hi sas wei vtahla tp alratsy vienx epd
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f upnacrotnisstaint ugeirornyamlander ing are not subje
y present mnonjusticiable political questions,
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Nadrthet oo 960s, the Supreme Court had deter:
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1
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rarely be such an extraordinarily ext ethesdunusuala dmi ni strative

circumstaces will exist again” ) .
172| egislative Attorney L. Paige Whitaker authored this section.
13 Ariz. State Legis.VAr i z. I ndep. RneldsS Gt.r2652, 266 (20158 0 mm’

174 See, e.gDavis v. Bandemer, 478 1$.109, 116117 (1986) (plurality opinion) (holdintpat the case was
justiciable, but splinterings tothe proper standard to apply with respect to partisan gerrymandering claims).

175 SeeRucho v. Common Cause, 139 S. Ct. 248219).
176 y.S.ConsT. art. I,sec. 4, cl. 1

177 See Ruchdl39 S. Ct. at 2496.

178 See idat 2501.

179 See idat 2508.

1805ee, e.gColegrovev.Gxr e n, 328 U. S. Tdsastain this action would cutévery deep into the very
being of Congress. Courts ought nmenter thispélt i cal). t hi cket . ”

181369 U.S. 186, 217 (1962).
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®For discussion of Supreme Court’s redistricting case

racial gerrymandering, s€&&RS Report R4479&ongressional Redistricting Law: Background and Recent Court
Rulings by L. Paige Whitaker

183 SeeVieth v. Jubelirer, 541 U.S. 267, 3@B004)( Ke nne dy, J .Adecisienworderingthé eorgegtiaf(
all election district lines drawn for partisan reasons would ciofieateral and stateourts to unprecedented
intervention in the American political process. .

184 SeeDavis v. Bandemer, 478 ($. 109, 133 (1986) Inviting attack on minor departuré®m some supposed norm
would too much embroil the judiciary in secegdessing what has consistently been referred to as a political task for
the legislature, a task that should not be monitored too closely unless the express or tacit goal is saeffecsait
from legislative hall$. ) .

185Vieth, 541 U.S. at 292.

186 Gill v. Whitford, 138 S. Ct. 19161941 (2018) (Kagan, J., concurring).

187 See Vieths41 U.S. at 3086; League of United Latidm. Citizens LULAC) v. Perry548 U.S. 399423 (2006).

188 SeeVieth, 541 U.S a 306 (Kennedy, J., concurrind)tJLAC, 548 U.S. a#t92-511 (Roberts, C.J., concurring in
part, concurring in the judgment in pagtdissenting in part, joined by Alito, J.).

189 SeeGill, 138 S. Ct. at 1933 (holdirthat to establish staindy to suefor a claim of unconstitutional partisan
gerrymanderingn the basis ofote dilution, challengers must allege injuries to their intereststass in individual
districts); Benisek v. Lamoné&38 S. Ct. 19421945 (2018) (per curiampgldingthat a district court did not abuse its
discretion by denying a preliminary injunction to challengers claiming that a Maryland congressional district was an
unconsitutional partisan gerrymandefee alscCRS Legal Sidebar LSB1016Rartisan Gerrymandering: Supreme
Court Provides Guidance on Standing and Maintains Legal Statustiyuo Paige Whitaker

190 For further discussion of the lower court rulirigghis caseseeCRS Legal Sidebar LSB10278upreme Court
Once Again Considers Partisan Gerrymandering: Implications and Legislative Optipihs Paige Whitaker
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disfavored party was likely to persist 1in later
attributable itnot etfRlsettshke gi t hmabhetura pdetermaned
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Supremes ChbeciRuohot he Supreme Court held that, b
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Roberts, the Cour tF rbaedpearms whs y yormad npdelkis e @gdt hg t o

the majority opinion,sadrahetihgmendfrahefCoastot
well familiar with the controversies®Aarroundi ng
no pPduning t'dekBt amecdrs Co'was ®©Ohereecvedsuggestion
federal cour t #%8lhnasdt ecaa dr,o Iteh et oC hpileafy .J ustice viewed
purposeful assignment of disputes over partisan
t oclmeck by t hée®lth St.hiGo nvgeriens,s .t he Court mnoted tha:t
exercised its power under the Eleomisowrwvwe€Clduse t

occassiuocths ,bas by enacti-mgmbewsanhd racd@®hpace disngle

Nonet hehlee sCso,urt acknowledged that tWwketeleeare t wo
Court has a unique—<lodiemd nr plodtiicnggt ¢ hel s tianegua
among di“ tqEercst om odtaennde ( 2g)e rrraycmadflde we nd&e, Cour t

distinguished those claims from claims of uncons
that while judicially discernible and manageable
to mares omot ernagecnidal gerrymandering, “hpaet pyrowvegerrtr
far more diff1dhliscs Wdo fddruditgase¢ems from the fac
while i1t 1s 1illegal for parrsodiostonipatiintcg ptha&gage

191 5eeCommon Cause v. Rucho, 318 F. Supp. 3d 777, 861 (M.D.N.C. 2018).

192|d. at 93738.

193 Common Cause318 F. Supp. 3d at 92Benisek v. Lamone, 348 F. Supp. 3d 4985 (D. Md. 2018).
19428 U.S.C. § 1253.

195 SeeRucho v. Common Cause, 139 S. Ct. 24808 (2019).

196 See idat 249496.

197 See idat 249495. Providing an exampléhe Court referenced the first congressional election cycle v@eoege
Washington and his Federalist allscused Patrick Henry aftempting tagerrymander Virginia districtSee id.

19819, at 2496.

19 See id.

200See idat 2495.
201 See idat 249697.
2021d, at 2497.
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in racial discrimination, at least some degree ¢
inevitable and, as the CHanmrde qdasdireg otgmitzlkea ,Cpwm
challenge has been tormidenng fyoge migphapdedt f ognids
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rt stated t‘hat héed expazemnatmotnhabudoed enobDr a
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deleg@®Asomasresult, thefO@hiafi tus tAimktedemmtanpdedf
history, a party could achieve neawrhy hal £f hef th
House of Representatives, suggesting that propor
by the C¥Secomndtiewen if proportional Tepresent:
determining how much rdpmrsesdbamtgat iomns e psahllairtwia aoafly p a
the vote, would require courts to allocate polit
of the m%jqariiptpye,d x*OFtarn stehe Court, resolving ques
presbass¢igmes that ar @Iphoilridt,i ceavle,n nioft al ecgoaulr.t ¢ o
standard of fairness, the Court determined that
for identifying when the amount afp metisitht ger
threshold of “nconstitutionality.

In so concluding, the Supreme Court rejected thece
asceruatonesgitutional partisan gerr¥mantdering ir
the North ,CheoConnt cpsedoni z’padtomnigetodnt he test ac
by the district court in holding #Me mhrp in viol
Chief Justice explained, although trhdesrimguiry i
claims because dr apwiendgo mibimsatmraibcgt ilsi niensh ebraesnetdl y s u
not apply in the context of partisan gerrymander
2033ee id.

2041d. at 2501.

2051d. at 2499.

206 |d.

207|d. at 2498 (quoting Davig. Bandemer, 478 5.1 09, 145 (O’  Connor, J., concurring)).

208|d, at 2499,

209 See idFor example, the Court observed that in 1840, although the Whig Party in Alabard@%af the
statewide vote, itlid not receive a single se&ee id.

210 I1d.

211d, at 2498.

212 5ee idat 2500.

2133ee idat 250205.

2141d. at 250203.
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wem, maintained that the Cou‘btecaasroti tadndirsd s s
ewing any solutions to extreme partisan gerryrt
CCuhratrsa.ct erizing the 'degussantt hemaCotuhd abalhdmn
ard for adpnduapreorndesntedekxpgmrs iChn edf j uc
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ndering i##**the Elections Clause.

(¢

“+ e &+ B
[7 B < B e B @)
mﬂmmo_**rb

g Q@ Hh— " —@» &g
O 0O cCcoBogc &S ™o
=0

d
i

T
e
s
e
t

ym

= o 0= 0o v o

Dissenti ng J@pitnicen:Kagan wrote a dissent on behalf
Court has the power to establish a standard for

215See id.

21619, at 2503.

217 |d

218 See idat 250405.
219See idat 2504.
220 I1d.

221 See id.

222 See idat 2506.
223|d. at 250607.
22419, at 2507.

225 I1d.

226 See idat 250708.
2271d, at 2508.
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r Rutch®ss not preclude state courts fror
l combltd tsuttatonal provisions. For exampl
ed a Florida congressional redistrictir

228|d, at 2509 (Kagan, J., dissenting).

2291d. at 2519.

20See idat 2524.

231 See idat 2%5.

232 5ee idat 2508 (majority opinion).

233 3ee idat 250708.

234 See idat 2508.

235For the People Act of 20181.R. 1, 116th Cong. 88 2412413 (2019).

236 Coretta Scott Kingvlid-Decade Redisitting Prohibition Act of 2019H.R. 44 116th Cong. § 2 (2019).
237 SeeAdam Cox,Commentary: Partisan Fairness and Redistricting Poljtié® N.Y.U.L.Rev. 751, 7552004).
238 Redistricting Transparency Act of 2019.R. 131 116th Cong. §8-8 (2019).

239 See Ruchdl39 S. Ct. at 2508.
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addressing par t?Siami lgarlry,maindde2x(l hfge CbarPennsyl v
struck doswncdhgredssaitenal redistricting map under
providiomking aheaRuyc/hos ua hr sstwmltte afe medies, coupl
congressionlailkbealcyt hoenpr wmbt yg meeanss fiove rpgmufliagdm
in the redistricting process.

First Ame ndment
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Legion v. AmeritbanSthHpmamésCoAssobbehtioc
r ga Ppwmbclei «CrWosrsl,d War I memorial 1in the
violate the ’FikEstta tlmic sthlAmednittv iCdleadu s@Gourt also [ i mi
applicateimoint w. Meurntommpadbiung o ¢ et pmrededent t hat

had pslewisowpplied the primary standaf®™d for evalu
Howethe, separate opinions from the Court gave r i
particular, there was no single pnlay orn tfyutopnai or
Establishmen®¥FC€tahee, cl hée¢ m€ourt 1 dfetmob@apen t he po
and the specific considerations 1t suggests cour
govern certain types of*Establishment Clause cha

BackgrbDluemdFirst’'sABendmdnts hment Clauscspablvides t
makel mw respecting an "#ThebCoshmehasofongligtenp
requirement to reqinierudtrdallezec bioyrve mmeat thbebpgpea
Supreme Court has employed a vareetyghelfldngé€dren
government practicéd heermondetfdedennl y9Aduttatk

240 Seel eague of Women Voters of Fla. v. Detzner, 172 So. 3d 3631448la. 2015).

241 Seel eague of Women Voters of Pa. v. Commonwedlitg A.3d 282 284(Pa. 2018) (per curiam).
242| egislative Attorney Valerie Brannon authored this section.

243139 S. Ct. 2067, 2074 (2019).

244403 U.S. 602, 61213 (1971).

2453ee, e.gAm. Legion139 S. Ct. at 2080 (plurality opinion) (citing cases where the Supreme‘Gasreither
expressly declined to apply thiesmon test or has simply ignored’jt Van Orcen v. Perry, 545 U.S. 677, 685 (2005)
(plurality opinion) (stating thatemonis “not usefuf in analyzing d‘passive monumety; Lee v. Weisman, 505 U.S.
577, 644 (1992) (Scalia, J., dissenting) (describimignonas a“formulaic abstraction[]that is inonsistent with‘our
long-accepted constitutional traditich)sWallace v. Jaffree, 472 U.S. 38, 108 (1985) (Rehnquist, J., dissenting)
(arguing that.emonis theoretically and practically flawed).

246 See, e.gZelman v. Simmonsiarris, 536 U.S.639,6682 002 ) ( O’ Connor, Jlemonas‘@ancurring)
central todf in Establishment Clause analysis); Doe v. EImbrook Sch. Dist., 687 F.3d 840, 849 (7th Cir. 2012) (stating

Lemonis the prevailing test for Establishment Clause claims); Newdow WiRd&a Union Sch. Dist., 597 F.3d 1007,

1017 (9th Cir. 2010) (same); Freiler v. Tangipahoa Parish Bd. of Educ., 185 F.3d 337, 344 (5th Cir. 1999) (same).

247Cf., e.g, Am. Legion 139 S. Ct. at 2389 (plurality opinion).

248 Cf. id. at 2097 (Thomas, J., concurring in the judgment) (explaining that he did not join the plurality opinion
because it did ndtoverrule theLemontest in all contexty.

249.S.ConsT. amend. I. The First Amendment wasade applicable to the statdsy the Fourteenth Amendment.
Everson v. Bd. of Educ., 330 U.S. 1, 5 (1947).

250 See, e.gMcCreary Cty. v. ACLU, 545 U.S. 844, 860 (200%\hen the government acts with the ostensible and
predominant purpose of advancing religion, it violates that central Estalelig Clause value of official religious
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its prior Establishmepar€]l taest, dsaeysngns hahnt o6oat
constitutional, “nguosvte rhnenveanlta ra clteigdins [(21))i mas puhpo s e
“principal or primary effect . 7. a.n“dtub§aBt) nnoeti t her
foster an excessive govei®hment entanglement witdtk

However, the Court bembasost tdwaywsl gppl Eedabhes hn

chal 1?khogre siinstance, in cases eval usaptoinnsgo rtehde <c on s
prayer before legislative sessions, the Court ha
supported Bshishios ycamdhey @€dutiohas also adopted
Lemonmost not“ehd gr fitcsatttphtaatfiwhelk her the challenged
governmental practice e%mnhotrsehlmi®h bhoes ,p uirmp 020k1 So,r
Jus thiocnea sT s ai d ’st‘thsatta btlhies hCoeunrtt Cl aus e ™™f urispruden
Justice Thomas and other Justicdembadeiasgead th
adopt a single approacthe ttohdmteapsrteediitalpyp.tthed Cd an
The Goudritver gent approaches to evaluating Establ
two cases, issued on the samepdayorad200s$pl & hat
containing religiouMc Gryamroyl ACAWmt ktehveC ofuirrts ta pcpalsiee,
Lembast and held that Ten Commandments displays
violated the EX*iTabthsVar ac®@mdld,m ws.ep.Peralyity of th

argueldi Khaltegi sl ausvadippdpyss shoalidgbe evaluated
t Sour Nsathidétlasyt.i ce Breyer GonjaurgkemhtQndeme Cour
providing the fifth vote to uphold a Ten Command

neutrality . . .”); Zelman v. Simmonsiarris, 536 U.S. 639, 652 (2002) (describing factors that réfadgovernment

aid program . . . neutral with respect to religi@md“not readily subject to challenge undee Establishment

Clausé); Everson 330 U.S. at 18 (1947%[The First] Amendment requires the state to be a neutral in its relations with
groups of religious believers and nbalievers . . .”).

251403 U.S. 602, 61213 (1971).

252 3ee, e.g.Van Orden vPerry, 545 U.S. 677, 6886 (2005) (plurality opinion)Qver the last 25 years, we have

sometimes pointed toemon v. Kurtzmaas providing the governing test in Establishment Clause challenges. Yet, just

two years aftetemonwas decided, we noted thaetfactors identified ihemons e r ve as ‘no more than hel
s i g n p’{quoting Hunt v. McNair, 413 U.S. 734, 741 (1973)) (citations omitted)); Lynch v. Donnelly, 465 U.S.

668, 679 (19 84)“unwillingnessioge aorifired t6 any sintgadt or criterion in this sensitive arga

253Rowan Cty. v. Lund, 138 S. Ct. 2564, 25658 (2018) (Thomas, J., dissenting from denial of certiorari) (citing
Town of Greece v. Galloway, 572 U.S. 565 (2014), and Marsh v. Chambers, 463 U.S. 783 (1983)).

2%4InLynchv.Donnelly Justice O’ Connor wr ot eLemol o ifduaskswpethermgi ni on s ay
government’s actual pur pos e ”whlethesecendlagks whetker, iorespedtiveofa p pr ove o f

gover nment ’ s thepracticeauhderpraviewifacktconveys a message of endorsement or diséppédval.

u.s. 668, 690 (1984) (0O Connor, J., c“endarsemefitanalysisina The Cour't

number of decision€.g, Allegheny Cty. v. ACLUA92 U.S. 573, 59283 (1989) (describing decisions).

255 Allegheny Cty.492 U.S. at 592.

25%6Rowan Cty.138 S. Ct. at 25648ee also,e.yg. Kondrat > Yev v. City of Pensacola, 903
2018) ¢ Th e <kstahlishment Clause jurisprudens, to use a technical legal term of art, a hot ifjess.

257 See, e.gVan Orden v. Perry, 545 U.S. 677, 693 (2005) (Thomas, J., concurringYhis case would be easy if

the Court were willing to abandon the inconsistent guideposts it has adoptddressing Establishment Clause
challenges, and return to the original meaning of the Clgusepranote245.

258 SeeMcCreary Cty. v. ACLU, 545 U.S. 844, 871 (2008¢e also idat 861-63 (defending the continued use of the
“purposé prong ofLemontest).

259 SeeVan Orden v. Perry, 545 U.S. 677, 685 (2005) (plurality opinion) (holding that a Ten Commandments display
did not violate the Establishment Clause underreaiyais““driven both by the nature of the monument and by our
Natior’s history’).
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Cap ™Joulscte Brteayteerd t hat that while he“hetliisefvwyed t h
[t he]'s Cmardg for mal Es t’aibnlcilshhénigongth i €1 avusev tods tthe ¢
also driven by a number of ’sothhicsrdofmirytsoirsal i ncl uc
sett®imgparticular, he emphasized that the monume

yead¥UGnder the circumstances, Justice Breyer argu
would l“dkelTiyn b2 way thaselhewmonnmethoskhl bt ying
toward religion that has no pl®ce in our Establi
The pl aAmeriifdanilwp@egidomhat Maryland violated the
maintaining a war Bia thegn sPhebharck®Totiveno sassn utmheent 1 s a 3
foot Latin c¢cross that sits on a large Dbase cont a
County soldiers w/PDBhldouwrdt hhn€ dWoar gdid¢ eWh rwiltt h t he ¢ h
and held that daefmnobeis t]1 @diddu eg i cvoimdgi @ fr ma’tsamrns

forth in XkMan iGfrednBrueryreernce, the memorid¥ violate
Supremess CbactTlsé oSiupr eme tCharkounsdk ¢ XRlwmi t

while seven Justices ultimately approved of the
opinPoaflecting disagreement ablouustt ihcoew,Aleixtaoc twiryo,

t hoepi fioaMmméri cailColbegionmlthowmgh ocfe rtthaaitn oppoirntiion r «
only a plurality. Writing fosxr majver imeynberisn iod n trh
some of the factors ’higbhc¢yght eMiagnb oGridmesnw nyx,e n Br e y ¢
the fact thatumbnt€8 tpoaoddt iucnudliasrt umob @adnd ohadearly a
“acquired histwooitthd EWimper iCompg.d acknowledged tha
Christian symbol, but ‘amewddetdhs ecyphbol meant algi v
Worl dIl Waea m3PUnadlesr. t hese circumstances, the Court
st atdeesttor oy[ 't be Hedweli €Edoasst’wbethneastpatt to rel
“and would not further the idealrstoAmedfmeat .and

Concurring and DiAsdefifiemgn®Opimaijonsty of Justice:
applicabliémoegsatdf holugh no five Justileamonagreed j
Justice AlitoluswriiddhypbgdorkGofparandi ng monument

2601d, at 705 (Breyer, J., concurring in the judgment).

261d, at 701-03. Justice Breyer said that whilemoris three prongmight “provide useful guidepostshe believed
that in the“factintensivé’ application of the Establishment Clause, there coulthbdestrelated substitute for the
exercise of legal judgmetitld. at 700.

2621d. at 702.

263]d. at 703-04.

264 Am. Legion v. Am. Humanist Ass, 139 S. Ct. 208, 2074 (2019).

2651d. at 2077.

266 Am. Humanist Asi v. Md-Nat| Capital Park & Planning Comim, 874 F.3d 195, 212 (4th Cir. 2017).

267 Am. Legion139 S. Ct. at 2074.

268 Jystices Breyer, Kagan, and Kavanaugh each filed concurring opinions, while Justives &mnd Gorsuch filed
opinions concurring in the judgment only.

269 Am. Legion139 S. Ct. at 20890.

2101d. at 2089.

2111d. at 2090.

212 Justice Kagan declined to join this portion of the opinidnat 2094 (Kagan, J., concurring in part). While she
“agree[d] that rigid application of themontest does not solve every Establishment Clause prébidma,defended

Lemorisfirst two prongs, statingithat tests focus on purposes and effects is crucial in evaluating government action
in this spheré.1d.
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state 1 mpeelrenviastsei[bdl]y Christianity over Wther fa

I mplicati onsWhiAraeCormc@mease@gisoR nsi bly concerned
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constitutionality of'sadetnglonmoaumenta hhmb~€&bpurt

2131d. at 208182 (plurality opinion);see also idat 2081 {[T]he Lemontest presents particularly daunting problems in
cases, including the one now before us, that involve the use, for ceremonial, celebratory, or commemorative purposes,
of words or syrhols with religious associatior’$. In his separate opinion, Justice Gorsuch expressed practical and
theoretical concerns about presuming ttatbgstandingnonuments, symbols, and practitese constitutional, stating

that both old and new practices should be assessed fot¢baipliance with ageless principlésd. at 2102 (Gorsuch,

J., concurring in the judgment) (emphasis added).

2741d. at 2089 (plurality opinion). Justice Breyer joinhis portion of the opinion. But while he agreed tttae Court
appropriatelylooks to history for guidance,ie emphasized in a separate opinion that he did not understand the
majority “to adopt ghistory and tradition testhat would permit any nely constructed religious memorial on public
land”’ to stand regardless of the monumesfiparticular historical contextld. at 2091 (Breyer, J., concurring)
(citations omitted).

275 Justice Kavanaugh joined the plurality but also wrote separately to istételief that_emon“does not explain the
Court's decisionsin Establishment Clause cases, suggesting that instead, the cases have lquikecifites based on
history, tradition, and precedehtd. at 2092, 2093 (Kavanaugh, J., concurring).

278|d. at2097 (Thomas, J., concurring in the judgment).

2771d. at 2096. In his view, the display of the Peace Cross did not ‘siayeof the historical characteristics of an
establishment of religidhbecause the state did not atterftptcontrol religious doctriner personnel, compel religious
observance, single out a particular religious denomination for exclusive state subsidization, or punish dissenting
worship” Id.

218|d, at 210102 (Gorsuch, J., concurring in the judgment). While Justice Gorsuch expreasediscabout the
substance of theemontest, his primary objections to the decision were based on procedural gi®eaddat 2102

03. He argued that the plaintiff bLemon and any other plaintiffs alleging that they weo&fended by observing
religious displays, lacked standing to assert their claidngt 2100-01.

2791d. at 208182 (plurality opinion). The plurality opinion is narrower than the concurring opinions because it would
only have partialljimited Lemon likely making it controlling in the futureéSeeMarks v. United States, 430 U.S. 188,
193 (1977) (explaining that whéno single rationale explaining the result [of a case] enjoys the assent of five
Justices; the position representing the narrowestugrds is the holding of the Court).

280 American Legion139 S. Ctat 2104 (Ginsburg, J., dissenting).

2811d. at 2105 (quotinghllegheny Cty.492 U.S. at 593) (internal quotation mark omitted).

282|d. at 210607.

2831d. at 2104.
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regarding future interpretations of the Establis
t hmto nument s, symbols, and prisbpbutds nwwt heaebehg:
by referencalteprhicttibempasat heirt thanndethecl ear wha
losganding s ymbFoulr tohre rp,r aictt iicse .uncl ear whether th
apply outside of the context ofrlamldaleldengewso tod rthc
J us twihcoe sj oipd aard atl h¢Jyu sotpii mei so nBr e y-ewr oatned sKeapvaarnaatueg h

opinions suggesting that other factors 1n additdi
evaluating Establi®Mmcaddb§bahoweovhal lengasdless
particular test cAmpelrd yeads,u lgtghgds oanptihnaito ntsh ei nRober t s
adopting a view of the Establishment Clause that
sponsorship of r el c-gesweuns whiesrpel atyhso saen dp rparcatcitc e s a
particul®®Gi weenl itghiaotn.a maj oAimey i cAmnlhbhegioas ecagrtee
with respect to governme hhe upasodgacdf gti ioms g iy md
pres unmpotfi oc o n s”®i t u sleieknehllayt t ¥ ,ovu rEtwst avbillils hment C1 au s
chall@lnogsegsa ntd i ng wiotnhu nseingtnsi f moanh gsepwacidsm

Separation of Powers

Nondelegati oénU@oacutYrGiumde@@D Ul Ew2UEUI U

Ilaffir mitnigt istohmeompwi ct i onSdorOfffiodsdhdem nRog hend
Notificatiom Adtvi(dS@RNAOMUmMame vCo wmptihteeldd Sthaet e s
constitaff i Comdudedye gat etdh ea uld.hSo.r iAtyt otroney Gener al
regiisotnrattequirements to offsndan€timemytipdtuad lprtiyo:
opinion written on behalf of fours Jdueslteigeaetsi,on us-t
“easily passes ’‘taonwa tdiitsuttiinocnt-b bviewmhugsntseer Imlp ar ed t o t 1

othed Uedegatiomphehd CVhwet HIS5CGbirssspeorhtn e d by

Chief Justioand BRobhitghl Thbmesd, an emsegpngashl it
in reviewin gesasutdheddreiagmyt te@eooftg th 0 v & Phrmevnitdi ng t he fi
vote affi’sx mc Gmdidigttiiocre Al it o concurred in the j uoc
Justice KpzZmdonndicatingehibhoki€lolmaippg meascsh tto t he

2841d. at 2089 (plurality opinio).

285See idat 209091 (Breyer, J., concurring) (reiterating tfétere is no single formula for resolving Establishment
Clause challengésand outlining relevant factual circumstancéd)at 2093, n* (Kavanaugh, J., concurring) (outlining
factors that create &safe harbdtfor government actions but stating that other factors may come into play).

286 Sedd. at 2090 (majority opinion)The cross is undoubtedly a Christian symbol, but that fact should not blind us to
everything else that the BladenstpiCross has come to represéntsee alsarown of Greece v. Galloway, 572 U.S.

565, 578 (2014)“An insistence on nonsectarian or ecumenical prayer as a single, fixed standard is not consistent with
the tradition of legislative prayer outlined in the @dsicase$).

287 Am. Legion139 S. Ct. at 2085 (majority opinion).

288 At least one federal court of appeals has since concludedeimaindid not govern its analysis in an opinion
approving of a county seal containing a Latin cross, stating instea@intieaican Legiorcreated a presumption of
constitutionality for the seal. Freedom From Religion Found. v. Lehigh Cty., N858%,2019 WL 3720709, at *1

(3d Cir. Aug. 8, 2019)

289) egislative Attorney Linda Tsang authored this section.

290139 S. Ct. 2116, 2121 (2019) (plurality opinion).

291|d. at 2121, 2130.

2921d. at 213148.
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nondeiloeng adtowhti cihn s,e e ks to bar Congress from deleg
ot her branch@3AfaGurigbWwe r mene nt h et hCeo «dloornnga @ ¢ i v e s
nondel egation doocnt rliunset ilci'sk eKaye addeapoegnldif & € i c ¢
Kavanaugh, who was not confirmed to the Court at
Gundyci?®i on

BackgrAwutidc 1See cdtfi otnh el Cpmae vt ii dfuast [itolmnate gi sl ative Po:
gr atiwieldl be vested in PHaeUSupedmStLobast Chagr hses
““ ext 1insVeArtiingl e€Cllause] permit $hhhe dedre¢altd @at iod
doctrine, as crafted by the c ocuerdtisn,g eixtiss tlse gmasilnal
power to other entities and, in so doing, maint e
branches ofAgovbenmaGeurtti meas tthenogdéeéekedathah th
doctrine does mnot 71 elpuitrhe ecco rhirlaentcech esse pafr agtoive m nanf
Congress to delegate certain . ®Towedrest etromiinmp Iwehmeet rht
delegation of authority is constitutional, the (
““ntelligibdei pge imlse pldeslcageae onut h ®PWnodyesrt rtahien i t
l enfienntte 1 1 1 g"dbtl & ntphaaitdh chiapsl ei 1 § H&rciiGiiWsn Hampthen, J
& Co. V. Unt hedC&tatebBas rel inced towm ctph9e3 Snondel e g a
invalidate two provisions 1in the National Indust
t h

Presi® enttcting every nondéd egation challenge <

S
r

Gundyt he latest nondS®dprgonadrotn, ccheanltlicecnegdei @amt dtfhhee a |
registratiamdreaq BiORaoretnftesn dEnrascted as Title I of
Walsh Child Protection andt8a€tdtpupppseti3®@be, pbt

from sex offenders a’hbdy deflsfitearhd enrgs aa gaoimmpsrte heehisli dvree
egistration ¥fetemiofenldfeSBORNA. requires convic
egister in each state where th¥Sodtfieade202E3GdHE

293|d. at 213031 (concurring, Alito, J.).
2%41d. at 2120 (plurality opinion).
295.S.ConsT. art. |, § 1.

2% Whitman v. Am. Trucking As®is, 531 U.S. 457, 472 (200Beealso United States v. Shreveport Grain & Elevator
Co., 287 U. S. helegslat&eSpowerlopGongiess cahroflbg delegated .

297 Seeloving v. United States, 517 U.S. 748, 758 (199@)npther strand of our separatiofi-powers jurisprudereg
the delegation doctrine, has developed to prevent Congress from forsaking it8)duties.

2% Mistretta v. Unitel States, 488 U.S. 361, 37089) Field v. Clark, 143 U.S. 649, 692 (1892); Wayman v.
Southard, 3 U.S. (10 Wheat.) 1, 42 (1825).

2993, W.Hampton, Jr. & Co. v. United Stat&¥6 U.S. 394, 4091928. See, e.gPanama Ref. Co. v. Ryan, 293 U.S.
388, 42 IThg Cbrsstiufion has fiever been regarded as denying to the Congress the necessary resources of
flexibility and practicality, whictwill enable it to perform its function in laying down policies and establishing
standards, while leaving to selected instrumentalities the making of subordinate rules within prescribed limits and the
determination of facts to which the policy as decldrgdhe legislature is to apply.) .

300 SeeFed. Power Com ’ .iv. New England Bwer Co., 415 U.S. 345, 383 (1974)(Marshall, J., concurring in part

and dissenting in part) (remarkitigat the nondelegation doctrine l&®en virtually abandoned by the@t for all

practical purposes?”).

01T he Supr coonsistendesponse to nondelegation doctrine challeiges r e f 1 ect e dheby t he fact
combined vote in the Supreme Court on nondelegation issuedviginettain 1989]throughAmerican Truckindin

2001] was 53) . Gary LawsonDelegation and Original Meanin@8VA. L. Rev. 327,330(2002).

3025ex Offender Registration and Notification Act, PubNo. 109248, §8§ 101155,120 Stat. 5872006) (codified at

34 U.S.C. § 20901).

30334 U.S.C. § 20913(aYhe statute requires each state receiving funding under SORNA to specify a minimum one

year imprisonment penalty for failure to comply with registration requiremieht§.20913(e).
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0 SORNA authorizes“stplei Atyt ¢ th’ieoefy p ¢hden erredglii Istitarya t 1 o
requir‘ements offenders coffofi citealdpted cei bbher ahacs
for the registratidann do ff oarn yo tshuecrh osfefxe nodfefresn duenrasb 1
initial registP™AstdeaideduRgymbhdS€ovurthWninted St at
1 w’s
s o
bet
s e

registrationnotr eagpupN fyR Meon opsrfednder s until the A
sp¥Ad foedingly, in a series of interim and fi
ween 2007 and 2011, the Attoeguauyr &maantal appty

x offenders, including sex ofd@®mments. convicted
Before the enactment of SORNA, petitioner Her mar
MaryPfP2Afd.er serving his sentence, G#¥ndy traveled

Subsequwe mtalsy,arhrested and convictednf Neewf &bpk kng

under SORNpheitsittoi dthe SufpnemmggCedrtamong other t hi
SORNsA gr Hunmntd iorfe ct €d odt her At it onney General to dec:
statutSeORNA porfef ender s 1 sl eagnma tuinocno nosft il teugtiisol matli vdee p
executi e branch.

Supremes Checi®uonduystice Kagan announced the jud
affirming the lower court, and authored a plura
and Sotamayotlolwed the modern appr clarcehj etcotwianrgd t
Gundyargument that Congre®Sqsuimncomsetnittiwmtliloyn alelgy s
pow?dtros the Attorney General to dSexRiNdJA whet her to
o fnfdec®™Rel yiRegy mmlJdsst i ce Kagan read SORNA as requ
tGapply SORNAiIstration requirements as soon as f
t he $st actnuatc¥®Bmesnetd on this interpretation, the pla

2
1
|
C

30414, § 20913(d).

305Reynolds v. United States, 566S. 432 44546 (2012) (holding thaBORNAdoes not applyegistration
requirements to prORNA sex offendersntil after the Attorney @neral exercised hauthority to give SORNA
retroactive effect)

306 SeeApplicability of the Sex Offender Registrati@nd Notification Actjnterim Ruleand Request for Commert2

Fed. Rg . 8,894, 8, 8 9SORNAmReples to all $ex offenldrs7(gs thé Act defines that term) regmrdle

of when t hey ) WheNational Guidelines foeSkx Offendeegistration and NotificatioRinal

Guidelines, 73 Fed.Reg.8 , 030, 38, 0 6 SORNA appligs toall sexdehderd, including those

convicted of their registration offenses prior to the enactment of SORNAaspr t o particular jurisdict
incorporation of the SORNA requirements into their progrdmapplicability of the Sex Offender Registration and

Notification Act; Final Rule, 75 Fed. Reg. 81,849, 81,850 (Dec. 29,201Q f i nal i zi ntgelimhateanynt er i m r ul
possible uncertaintygr dispute concernindite s cope o f S OR(bodifled at 28p.FpR &§72.3);t i on ”

Supplemental Guidelines for Sex Offender Registration and Notification; Final Guidelines, 76 Fed. Reg. 1,630, 1,639

(Jan. 11, 2011) (clarifyinthat SORNA requirements apply to previous sex offenttease fully exited the justice

system i .e., those who are no 1 onwgochave peenisubseguentlyconvistad pfar vi s ees ,
new nonsex felony offense

307 United States vGundy,695 Fed. Appx. 639, 640 (2d Cir. 2017).

308|q,

309 Id

310 Brief for Petitioner at 15, Gundy v. United States, N66086(U.S. May 25, 2018), 2018 WL 2441585.
311 Gundy v. United Stated39 S. Ct. 2116, 2121 (2019).
312 Brief for Petitioner at 15, 225, Gundy v. United States, N&7-6086(U.S. May 25, 2018), 2018 WL 2441585.

313Gundy 139 S. Ct. at 2121 (plurality opiniorlthough he delegation in Section 20913(d) does not refer to a
feasibility standard, Justice Kagan relied on the legislative hjgdefinition of“sex offendet,and SORNAs stated
purpose (i.e., to establisl‘@omprehensiveregistration system) as &appropriate guideto limit the Attorney
Generals discretionld. at 2127.
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not violate the nondel egidtoingn edadtbhrhiimgrlelwld deadwgon
broad deé&"Tehgea tpilounrsa.l i t y explained thad, usnodelrontghe
as Congress hge nma d’ta npdo dbaocuyntdhaer i es of the delega
delegations 3 Croempmearendi stsoi bvlee.y broad delegations
delegations to agpnbd eisn’t)mh e epgluul raatlei tiyn ctohnec 1 ude d
At torne p“t@empeorraalr ¥t oa ud chloaryi ttyh e a psp Iriecgaitsitorma toi fo nS Ol
requir e maeotfsf etnod eprrse due tdTafldas iwkilllitwy tdhomcemoms t
bou s

Di ssenti ng nagn dOpddnmcounrsmit rast, in his dissent, Ju,;
Chief Justice Robeoitwtweadnd hkbupliaeca Tlkhamaof the dc
At torney Gene“ya’dtilsicmiettflireeseSt amerddmp os ec ¢ ed not ) s el
registration = eoqfufierifdmeernst.sn wlnu pireg t he delegation
unconstl]eaesntioadaiGsotrismgeuhi s he dt hpel nraha€Cyesemdft bm
precebdftmdussing onoPHbwesspprhiattc phklesde 1 e gat i on
docthhnntehesvdiesws e tthe nondiesleedgeartoieo na dvoicttarli nreol e 1 n
the separatamarg dthep dwamc hess soufr i gnogv Meterhmdrbee rnest] abcfyt e d
Congress ful fillawtmhdii m'gk wlsutd iti deds u Geddolnaatd hd evlae ma t i n g
Congsesonstitutional legislative duties to the e
legislative process, resulting in laws that fail
accountabil i Cyo nosre qfuaeinrt Ifiyn,1 dthheev odlivsisnegnti nt el 1 i gi bl
prinscitphalmmd di ncreasingly broad delegations as pu
further frompotwsr ssBApragounisnigonf ot a eamfbaermwg m @ bsuiso n a l
delegdtusonse Golsewédiuaidditng nffAcoorpdiag to the dis
Congress could perumihsomimblysh ¢ dbe ba gatcdif olf] gwp etr mane
det’wiflosn gs epol iatengrpgibat2ddtaadndgctexecutive bra
as a coapmp Ihlgeogni sploaltii¢ve) @onl egislative responsibi
the scope of anot hse rv ebsrtaendc hp cowfesrigsg w(eeff.mgme mgn a f f ai
that are constituticthally vested in the Presider
Applyin‘greatbdédsepamdptoiwenr s nt d dtesn of“Inhel pligrdlicty
prinaipplrdaschjice Gor s uSMR Nsh ndcell usdgends itohna t
unconstituofilseephrlate oamhbet ween the PPRHeislative ¢

3141d. at 2129.

3161d. at 212930.
3171d. at 2132 (Gorsuch, J., dissenting).
318]d. at 213334.
3191d. at 213435.

320 Sedd. at 2138 (discussing.L.A. Schechter Poultry Corp. v. UniteStates, 295 U. S. 495 (1935) &whama

Refining Co. v. Ryan, 293 U. S. 388 (1983t h e d iviews whenthé Gourt introduced theoncept of the

“intelligible principle’ in 1928 inJ.W. Hampton, Jr., & Co. v. United Statesh e t e s t watsaditioralb t ed i n t he
separatiorof-powers testthat drew thdine betweerpolicy and details, lawmaking and fdohding, and legislative

and nonlegislative function$in determining whether the delegation was constitutiddaat 213839. Only in later

yearsJustice Gorsuch notethe “mutated version of the intelligible principle e st 1 ost itial “basis in th
meaning of the Contotoikt d'tiismd’atlkeeacd’a wsre “pawvrstisng” phrases or ¢
out of contexto uphold broad delegations as constitutiofthlat 2139.

3211d. at 213839.
8221d. at 213637.
8231d. at 214348.
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With three JusticeGunadnyd 1tieg Ghoi erfe cJowmsstisidceer iomr

“intelligibfleangpaidndcipisetice KavanGuungdhp p ewahros di d
likely to be the critical vote to break the ti
nondelegat®on principle.

[

f the Court were to replace the modern intellig
n determigireg swhewmsGCens t33A moorned erl eesgtartii cotni Vel nreo. n
t ancddeawldd invite constitutiuvamaly hradvdilse goentsse tt ch armha
road authkorittiynand dihe executive bFTlmeh to is s

8241d. at 2143.

3251d. He notel that the plurality‘reimagined SORNA in a“new and narrower wayto include a feasibility standard
that is not specified explicitly in the statute. at 214546.

8261d. at 2144.
3271d. at 2148.

328|d. at 213031 (Alito, J., concurring).
329|d'

330|d. at 2131.

331 Prior to his elevation to the Supreme Court, tiedge Kavanaugh on the D.C. Circuit, while never opining on the

merits of the modern approach toward nondelegation isduessa both the impaiance otthe separation of powers

and t he sioleidénforciagithe Fraens of the Constitutionlear structuradnd procedural designs for our

governmentSee generallCRS Report R45293udge Bré M. Kavanaugh: His Jurisprudence and Potential Impact

on the Supreme Couitoordinated by Andrew Nolaat 145161 (discussingthehu d ge Kavanaugh’s jurispr
related to the separation of powers).

332 Indeed, the dissent @Bundyacknowledged the inherent difficulty in defining the precise boundaries between the

three branches of government and the “ex &undyl39iSnGi.” bet ween
at 213539 (Gorsuch, J., dissentin@eealsoKristin E. HickmanGundy, Nondelegation, and the NevEnding Hope

THE REGULATORY REV. (July 8, 2019)https://www.theregreview.org/2019/07/08/hickmamndelegatiorfdiscussing

key dbstacles to more rigorous enforcement of the nondelegation doctrine).

333 SeeHickman,Gundy, supranote332 (discussing key obstacles to more rigorous enforcemeheafondelegation
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significance of these challenguepWwasalthtey sabgect
dissent Justice Kagan c dsutdieolneegda ttihoant asst ruinkcionngs tc
woul d make mdss td ecolfe gCaotnigorness st ontbhnstrktuttift onel bban
Congress rtelies on broad delegatio¥fHowevergcutiy
Justice Gorsuchspoeunitegetthetlideparmeti omr ofi piotwe €6
from aut horizingtot hfei lelx eicnu tdievtea iblrsa,ncfhi nd facts t
requirements, or exePcise nonlegislative powers.
A fut W¥fnea yc apsrecovi de t he Court with the opportunit
Congress on how prectssdelCoggreeon mndthdw basi t o
between permissible aff@ormpewmi hewblerdelbgatunpr
principle standard in use since 1935 survives wl

r e mémonr i B%F n d .

doctrine).
334 Gundy 139 S. Ct. at 2130 (quotirMistretta, 488 U. S at 416) (plurality opinion).
3351d. at 2145 (Gorsuch, J., dissenting).

336 The American Institute for International Ste@lllS) is appealing th&).S. Courtofi nt ernational Trade’s d:¢
that rejected a constitutional challenge of Section 232 of the Trade Expansion Act of 1962, which allows the President

to restrict imports found to be a threat to national security. Biighe PlaintiffsAppellants, AllS Inc. v. United

States, N019-1727(Fed. Cir. Aug. 9, 2019). In its appeal to the Federal Circuit, AllS argues that Section 232 violated

the nondelegation principle because it faidlat2. hJdonel i mit or g
2019, prior to AIITIS’s appeal to the Federal CUSBcuit, the S
Court of International Trade decision. AJIBic.v. United States, Nd.8-1317(S. Ct.June 24, 2019 Depending on

theFederalCr cuit’s decision, the Supreme Court may have an oppo

232.

337 The Court could narrow the intelligible principle standard in other ways by limiting when a court may infer

intelligible principles from legisitive history or policy statements; definestricterstandards fodelegations that

involve criminal sanction or retroactivity of a lafwrther, as noted in tHeundydissent and by some legal scholars,

even if the Court does not revisit the nondelegatioctrine, other principles from administrative and constitutional

law may limit the reach of Congréssability to delegate its paws to administrative agencidd. at 214142

(Gorsuch, J., dissentingjee alsdevin M. Stack,The Constitutional Foutations ofChenery 116YALE L.J. 952,

99091 (2007) (describing as an alternative to enforcing the
interpretation and judicial canons).

338 Eric A. Posner & Adrian Vermeul&risis Governance irhe Administrative State: 9/11 and the Financial
Meltdown of 200876 U.CHi. L. Rev. 1613, 1630 (2009)‘[T]he nondelegation doctrine is largely moribund at the
level of constitutional law).
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Table 1. Cases Heard by the Supreme Court in the October 2018 Term

Question(s) Presented
(as Quoted from SCOTUSBIog.com)

Case Date of Oral Date of 2SLQLRQ:V &8HQWUDO +ROGLQJ
Name of Case Number Argument Opinion (as Quoted from Supreme Couyllabus with Minor Alterations) Area(s) of Law
Air and Liquid Systems 17-1104 10/10/18 3/19/19 Whether producligbilitydefendants can be held liable under maritime law for in. Admiralty & Maritime
Corp. v. DeVries caused by products that they did not make, sell or distribute. Law
Held: In the maritime tort context, a product manufacturer has a duty Torts
to warn when its product requires incorporation of a part, th e
manufacturer knows or has reason to know that the integrated product
is likely to be dangerous for its intended uses, and the manufacturer has
no reason to believe that the product s users will realize that danger.
American Legion v. 17-1717; 2/27/19 6/20/19 (1) Whether a 99earold memorial to the fallen of World War | is unconstitution Constitutional Law
American Humanist 1818 merely because it is shaped like a cross; (2) whether the constitutionality of a
Association; Maryland display incorporating religious symbolism should be assessed under the tests
National Capital Park anc inLemon v. Kurtzman, Van Orden v. Perry, Town of Greece v. Gallowaome
Planning Commission v. other test; and (3yhether, if the test frdremon v. Kurtzmarmapplies, the
American Humanist expenditure of funds for the routine upkeep and maintenance -shapedssar
Association memorial, without more, amounts to an excessive entanglement with religion
of the Firshmendment.
Held: The Bladensburg Cross does not violate the Establishment
Clause.
Apple Inc. v. Pepper 17-204 11/26/18 5/13/19 Whether consumers may sue anyone who delivers goods to them for antitrust Antitrust & Trade Law

CRS-33

even when they satdkmages based on prices set by third parties who would be
immediate victims of the alleged offense.

Held: Respondents, who purchased apps for their iPhones though
Apple s App Store, were direct purchasers from Apple under lllinois
Brick Co. v. lllinois, 431 U.S. 720, and may sue Apple for allegedly
monopolizing the retail market for the sale of iPhone apps.



Name of Case

Case
Number

Date of Oral
Argument

Date of
Opinion

Question(s) Presented
(as Quoted from SCOTUSBIog.com)

2SLQLRQ:V &HQWUDO +ROGLQJ
(as Quoted from Supreme Couyllabus with Minor Alterations) Area(s) of Law

Azar v. Allina Health
Services

Biestek v. Berryhill

BNSF Railway Company
Loos

CRS-34

17-1484

17-1184

17-1042

1/15/19

12/4/18

11/6/18

6/3/19

4/1/19

3/4/19

Whether 42 U.S.C. § 1395hh(a)(2) or § 1395hh(a)(4) required the Bapafrtm  Administrative aw
Health and Human Services to conduct-anticemment rulemaking before provit p|,plic Health & Welfare
the challenged instructions to a Medicare administrative contractor making ini | gy

determinations of payments due under Medicare.

Held: Because the Department of Hea Ith and Human Services
neglected its statutory notice -and-comment obligations when it
revealed a new policy that dramatically 3 and retroactively 2 reduced
Medicare payments to hospitals serving low -income patients, its policy
must be vacated.

Whether a vocational expetgéstimony can constitute substantial evidéoitepf Workers -Compensation
work, 20 C.F.R. § 404.1520(a)(4)(v), available to an applicant for social secur & SSDI

benefits on the basis of a disability, when the expert fails upon the applieahto

provide the underlying data on which that testimony is premised.

Held: A vocational e xpert s refusal to provide private market -survey
data during a Social Security disability benefits hearing upon the
applicant s request does not categorically preclude the testimony from
counting as “substantial evidence pin federal court under 42 U.S.C. §
405(q).

Whether a railroa&ipayment to an employee for time lost from work is subject1 Tax Law
employment taxes under the Railroad RetirearekttT

Held: A railroad s payment to an employee for working time lost due
to an on -the -job injury is taxable “compensation punder the Railroad
Retirement Tax Act.
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Bucklew v. Precythe 17-8151 11/6/18 4/1/19 (1) Whether a court evaluatingagapplied challenge to a stateethod of executiol Constitutional Law

based on an inmateare and severe medical condition should assume that me  criminal Law &
personnel are competent to manage his condition and that procedure will go ¢ pygcedure
(2) whether evidence comparisigi@s method of execution with an alternative

proposed by an inmate must be offered via a single witness, or whether a coL

summary judgment must look to the record as a whole to determine whether ¢

factfinder could conclude that the two methoifisaigly differ in the risks they pos

to the inmate; (3) whether the Eighth Amendment requires an inmate to prove

adequate alternative method of execution when raisiag@iedshallenge to the

states proposed method of execution based anehémd severe medical condition

and (4) whether petitioner Russell Bucklew met his burd&hossgey. Grosso

prove what procedures would be used to administer his proposed alternative

execution, the severity and duration of pairolikelptoduced, and how they comj

to the state method of execution.

Held: Baze v. Rees553 U.S. 35, and Glossip v. Gross576 U.S. ___, govern
all Eighth Amendment challenges alleging that a method of execution
inflicts unconstitutionally cruel pain;  petitioner s as-applied challenge to
Missouri s single-drug execution protocol 3 that it would cause him
severe pain because of his particular medical condition 3 fails to satisfy
the Baze-Glossiptest.

Cochis€onsultancy Inc.\ 18315 3/19/19 5/13/19 Whether a relator in a False Claims Act qui tam action may rely on the statute Civil Procedure
U.S.ex rel. Hunt limitations in 31 U.S.C. § 3731(b)(2) in a suit in which the United States has d ggyernments
intervene and, if sehether the relator constitutesddficial of the United Stapésr
purposes of Section 3731(b)(2).

Held: The limitations period in 31 U.S.C. § 3731(b)(2) 3 which provides
that a False Claims Ac t action must be brought within  years after the
‘the official of the United States charged with responsibility to act in

the circumstances pknew or should have known the relevant facts, but
not more than 10 years after the violation 3 applies in a qui tam suit in
which the Federal Government has declined to in  tervene; the relator in
a nonintervened suit is not  “the official of the United States pwhose
knowledge triggers 8 3731(b)(2) s limitations period.

CRS-35
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Culbertson v. Berryhill 17-773 11/7/18 1/8/19 Whether fees subject to 42 U.$406(b)s 25percent cap related to the Workers -

representation of individuals claiming Social Security benefits include, as the Compensation & SSD
of Appeals for the 6th, 9th, and 10th Circuits hold, only fees for representatior

or, as the U.S. Courts of Afgpfea the 4th, 5th, and 11th Circuits hold, also fees

representation before the agency.

Held: The Social Security Act s fee cap of 25% of past-due benefits
imposed on attorneys who successfully represent Title 1l benefit
claimants in court proceedings applies only to fees for court
representation and not to aggregate fees for both court and agency
representation.

Dawson v. Steager 17-419 12/3/18 2/20/19 Whether the doctrine of intergovernmental tax immunity, as c4difiddngll, Tax Law
prohibits the state of West Virginia from exempting the retirement benefits of «
former state laenforcement officers from state taxation without providing the s
exemption for the retirement benefits of former employees éthStabes
Marshals Service.

Held: By taxing the federal pension benefits of U.S. Marshals Service
retiree Dawson, while exempting from taxation the pension benefits of
certain state and local law enforcement officers, West Virginia

unlawfully discriminat es against Mr. Dawson as 4 U.S.C. § 111 forbids.

Department of Commerct 18966 4/23/19 6/27/19 (1) Whether the district court erred in enjoining the sedrétarlepartment of Administrative Law

v. New York Commerce from reinstating a question about citiretis@ip020 decennial census cqnstitutional Law
on the ground that the secretatgcision violated the Administrative Procedure /£
whether, in an action seeking to set aside agency action under the Administra
Procedure Act, a district court may order disctsideytha administrative record tc
probe the mental processes of the agency decisionmaker; (3) whether the Se
Commerceg decision to add a citizenship question to the Decennial Census vic
Enumeration Clause of the U.S. Constitution.

Immigration

Held : The Secretary did not violate the Enumeration Clause or the

Census Act in deciding to reinstate a citizenship question on the 2020
census questionnaire, but the District Court was warranted in

remanding the case back to the agency where the evidence tell s a story
that does not match the Secretary -V H[SODQDWLRQ IRU KL"

CRS-36
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Dutra Group v. Batterton

Flowers Wlississippi

Food Marketing Institute
Argus Leader Media

Fort Bend County, Texas
Davis

CRS-37

18-266

17-9572

18481

18525

3/25/18

3/20/19

4/22/19

4/22/19

6/24/19

6/21/19

6/24/19

6/3/19

Whether punitive damages may be awarded to a Jones Act seaensoniahgury
suit alleging a breach of the general maritime duty to provide a seaworthy ves

Held: A plaintiff may not recover punitive damages on a maritime
claim of unseaworthiness.

Whether the Mississippi Supreme Court erred in how itBgipbad,. Kentuckin
this case.

Held: The trial court at Flowers  -sixth murder trial committed clear
error in concluding that the state s peremptory strike o f a particular
black prospective juror was not motivated in substantial part by
discriminatory intent.

(1) Whether the statutory tefoonfidentigiin the Freedom of InformatiorsAct
Exemption 4 requires the government to withhotthathercial or financial
informatiopthat is confidentially held and not publicly disseminated; and (2) wl
the alternative, if the Supreme Qetains the substantampetitivharm test, that
test is satisfied when the requested information could be potentially useful to i
competitor, as the U.S. Courts of Appeals for the 1st and 10th Circuits have h
whether the party opposing diseaaust establish with near certainty a defined
competitive harm like lost market share, as the U.S. Courts of Appeals for the
District of Columbia Circuits have held, and as the U.S. Court of Appeals for t
Circuit required here.

Held: Where commercial or financial information is both customarily

and actually treated as private by its owner and provided to the
government under an assurance of privacy, the information is
“confidential pwithin the meaning of 5 U.S.C. 8§ 552(b)(4), the Freedom
of Information Act s Exemption 4.

Whether Title \ladministrativexhaustion requirement is a jurisdictional prereq;
to sulit, as three circuits have held, or ableattainprocessing rule, as eight circuit
have held.

Held: The charge -filing precondition to suit set out in Title VIl of the
Civil Rights Act of 1964 is not a jurisdictional requirement.

Admiralty & Maritime
Law

Workers -Compensation
& SSDI
Constitutional Law

Criminal Law &
Procedure

Administrative Law
Governments

Civil Rights Law
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Fourth Estate Public Ben
Corp. WVallStreet.com

Franchise Tax Board of
California v. Hyatt

Frank v. Gaos

Gamble v. United States

Garza v. Idaho

CRS-38

17-571

17-1299

17-961

17-646

17-1026

1/8/19

1/9/19

10/31/18

12/6/18

10/30/18

3/4/19

5/13/19

3/20/19

6/17/19

2/27/19

Whether theregistration of [a] copyright claim has beenméatms the meaning of
17 U.S.C. § 411(a) when the copyright holder delivers the required applicatior
and fee to the Copyright Office, as the U.S. Courts sfféipiheabth and 9th

Circuits have held, or only once the Copyright Officéhattappiication, as the U.¢
Courts of Appeals for the 10th and, in the decision below, the 11th Circuits ha

Held: Registration occurs, and a copyright claimant may commence an
infringement suit, when the Copyright Office registers a copyright.

WhetheNevada v. Hallwhich permits a sovereign state to be haled into anothe
states courts without its consent, should be overruled.

Held: Nevada v. Hall, 440 U.S. 410, is overruled; States retain their
sovereign immunity from private s uits brought in courts of other
States.

Whether, or in what circumstances, a cy pres award of class actiorhptoceeds
provides no direct relief to class members supports class certification and con
the requirement that a settlement binding class members fairsréasonable, ani
adequatgl

Held: This class action settlement case is remanded for the cour ts
below to address the plaintiffs -standing in light of Spokeo, Inc. v. Robins
578 U.S. .

Whether the Supreme Court should overrukefierate sovereigegception to the
Double Jeopardy Clause.

Held: The dual sovereignty doctrine 3 under which two offenses are not
the “same offence pfor double jeopardy purposes if prosecuted by
separate sovereigns 3 is upheld.

Whether thepresumption of prejudjcecognized iRoe v. FloresOrtegaapplies
when a criminal defendant instructs his trial counsel to file a notice of appeal |
counsel decides not to do so becausdehdales plea agreement included an ap)
waiver.

Held: The presumption of prejudice for Sixth Amendment purposes

recognized in Roe v. FloresOrtega, 528 U.S. 470, applies regardless of
whether a defendant has signed an appeal waiver.

Copyright Law

Civil Procedure
Constitutional Law

Civil Procedure

Constitutional Law

Criminal Law &
Procedure

Constitutional Law

Criminal Law &
Procedure
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Gundy v. United States 17-6086 10/2/18 6/20/19 Whether the federal Sex Offender Registration and Notificatitmhedation of Constitutional Law
authority to the Attorney General to issue regulations under 42 U.S.C. 8 1691 cyiminal Law &
thenondelegation doctrine Procedure

Held: The Second Circuit s judgment that 34 U.S.C. § 20913(d) 3 which
requires the Attorney General to apply the Sex Offender Registration

and Notification Act s registration requirements as soon as feasible to
offenders convicted bef ore the statute s enactment 3 is not an
unconstitutional delegation of legislative authority is affirmed.

Helsinn Healthcare S.A.v  17-1229 12/4/18 1/22/19 Whether, under the Led&hyith America Invents Act, an inversiale of an invention Patent Law
Teva Pharmaceuticals U: to a third party that is obligated to keep the invention confidential qualifies as
Inc. for purposes of determining the patentability of the invention.

Held: The sale of an invention to a th ird party who is obligated to keep
the invention confidential may place the invention “on sale pfor
purposes of the Leahy -Smith America Invents Act, which bars a person
from receiving a patent on an invention that was “in public use, on sale,
or otherwise available to the public before the effective filing date of

the claimed invention, p35 U.S.C. §102(a)(1).

Henry Schein Inc. v. Arct  17-1272 10/29/18 1/8/19 Whether the Federal Arbitration Act permits a court to decline to enforce an a: Civil Procedure
and White Sales Inc. delegating questions of arbitrability to an arbitrator if the court concludes the ¢ coniracts Law
arbitrability iswholly groundlegs.

Held: The “wholly groundless pexception to the general rule that
courts must enforce contracts that delegate threshold arbitrability
questions to an arbitrator, not a court, is inconsistent with the Federal
Arbitration Act and this Court s precedent.

Herrera v. Wyning 17-532 1/8/19 5/20/19 Whether Wyomirggadmission to the Union or the establishment of the Bighorn Indian Law
National Forest abrogated the Crow Tribe of lh8&Hh$ederal treaty right to hunt
on the ‘unoccupied lands of the United Stalbeseby permittinthe presestay
criminal conviction of a Crow member who engaged in subsistence hunting fo

Held: Wyoming s statehood did not abrogate the Crow Tribe s 1868
federal treaty right to hunt on the “unoccupied lands of the United
States Y the land s of the Bighorn National Forest did not become
categorically “occupied pwhen the forest was created.

CRS-39
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Home Depot U.S.A. Inc.* 17-1471
Jackson

lancu v. Brunetti 18-302

Jam v. International 17-1011
Finance Corp.

Kisor v. Wilkie 1815

CRS-40

1/15/19

4/15/19

10/31/18

3/27/19

5/28/19

6/24/19

2/27/19

6/26/19

(1) Whether, under the Class Action Fairnésstch permitéany defendampin a Civil Procedure
statecourt class action to remove the action to federal court if it satisfies certai

jurisdictional requiremeéngs original defendant to a ctag®n claim that was

originally asserted as a counterclaim agairdgfarmant can remove thesciagion

to federal court if it otherwise satisfies the jurisdictional requirements of the ClI

Fairness Act; and (2) whether the Suprems Boldihg iShamrock Oil & Gas Co.

v. Sheet$ that an original plaintiff may not remove a countegdénst # extends

to thirdparty counterclaim defendants.

Held: Neither the general removal provision, 28 U.S.C. § 1441(a), nor
the removal provision in the Class Action Fairness Act of 2005,

§ 1453(b), permit a third -party counterclaim defendant to remove a
class-action claim from state to federal court.

Whether Section 2(a) of the Lanhara pxethibition on the federal registration of Constitutional Law
immoralor 'scandaloysnarks is facially invalid underrée $peech clause of the Trademark Law
First Amendment.

Held: The Lanham Act prohibition on the registration of ‘immoral por
“scandalous ptrademarks infringes the First Amendment.

Whether the International Organizations ImmunifiestAch affords international International Law
organizations theame immunitfrom suit that foreign governments have, 22 U.

§ 288a(b)* confers the same immunity on such organizations as foreign gover

have under the Foreign Sovereign Immunities Act, 28 U.S.€L188 1602

Held: The International Organizations Immunities Act of 1945 affords
international organizations the same immunity from suit that foreign
governments enjoy today under the Foreign Sove reign Immunities Act
of 1976.

Whether the Supreme Court should ovArretes. RobbingndBowles v. Seminole Administrative Law
Rock & Sand Cowhich direct courts to defer to an agaeagonable interpretatio
of its own ambiguous regulation.

Held: Auer v. Robbins 519 U.S. 452, and Bowles v. Seminole Rock & Sand
Co., 325 U.S. 4103 under which deference is given to an agency s
reasonable reading of its own genuinely ambiguous regulations 3 are
not overruled.



Name of Case

Case
Number

Date of Oral
Argument

Date of
Opinion

Question(s) Presented
(as Quoted from SCOTUSBIog.com)

2SLQLRQ:V &HQWUDO +ROGLQJ
(as Quoted from Supreme Couyllabus with Minor Alterations) Area(s) of Law

Knick v. Township of Sca
Pennsylvania

Lamone v. Benisek

Lamps Plus Inc. v. Varele

CRS-41

17-647

18726

17-988

1/16/19

3/26/19

10/29/18

6/21/19

6/27/19

4/24/19

(1) Whether the Supreme Court should reconsider the p@fiiienm$on County Constitutional Law
Regional Planning Commission v. Hamilton Bhakrequires property owners to  Reg| propertyLaw
exhaust statcourt remedies to ripen federal takings claims; and (2) whether

Williamson Countys ripeness doctrine bars review of takings claims that asser

law causes an unconstitutional taking on its face, as the U.S. Courts of Appec

3rd, 6th, ¢h and 10th Circuits hold, or whether facial claims are exempt from

Williamson County, as the U.S. Courts of Appeals for theddt7#h Circuits hold.

Held: A government violates the Takings Clause when it takes property
without compensation, and a prop erty owner may bring a Fifth
Amendment claim under 42 U.S.C. § 1983 at that time; the state -
litigation requirement of ~ Williamson County Regional Planning Commn v.
Hamilton Bank of Johnson City, 473 U.S. 172, is overruled.

In case in which the plaintiffs allege that a Maryland congressional district wa: Constitutional Law
gerrymandered to retaliate against them for their political views: (1) whether tl

legal claims articulated byttireejudge district court are unmanageableh¢her

the thregudge district court erred in resolving the factual record in granting pla

motion for summary judgment; an@/@xher the thrgedge district court abused i

discretion in enbeg an injunction.

Held: Partisan gerrymandering claims present political questions
beyond the reach of the federal ¢ ourts.

Whether the Federal Arbitration Act forecloseslavgtatapretation of an Civil Procedure
arbitration agreement that would authorize class arbitration based solely on g contracts Law
language commonly used in arbitration agreements.

Held: Under the Federal Arbitration Act, an ambiguous agreement
cannot provide the necessary contractua | basis for concluding that the
parties agreed to submit to class arbitration.
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Lorenzo v. Securities anc  17-1077

Exchange Commission

Madison v. Alabama 17-7505

Manhattan Community 17-1702

Access Corp. v. Halleck

CRS-42

12/3/18

10/2/18

2/25/19

3/27/19

2/27/19

6/17/19

Whether a misstatement claim that does not meet the elements séafarsh in
Capital Group, Inc. v. First Derivative Tradaran be pursued as a fraudulent
scheme claim.

Held: Dissemination of false or misleading statements with intent to
defraud can fall within the scope of SEC Rules 10b 25(a) and (c), as well
as the relevant statutory provisions, even if the disseminator cannot be
held liable under Rule 10b %5(b).

(1) Whether, consistent with the Eighth Amendment, and the SuprerdediXioms
in Ford v. WainwrightandPanetti v. Quartermana state may execute a prisoner
whose mental disability leaves him with no memory of his commission of the «
offense; and

(2) whether evolving standards of decency and the Eighth Asenohitgtion of
cruel and unusiyaunishment bar the execution of a prisoner whose competenc
been compromised by vascular dementia and multiple strokes causing severe
dysfunction and a degenerative medical condition that prevents him from rem
the crime for which h&s convicted or understanding the circumstances of his
scheduled execution.

Held: The Eighth Amendment may permit executing a prisoner even if
he cannot remember committing his crime but it may prohibit
executing a prisoner who suffers from dementia ora  nother disorder
rather than psychotic delusions.

(1) Whether the U.S. Court of Appeals for the 2nd Circuit erred in rejecting the
Cours state actor tests and instead creating a per se rule that private operato
public access channels are state actors subject to constitutional liability; and (
the U.S. Court of Appeals for the 2nd Circuit erred in*haidimngry to the B.
Courts of Appeals for the 6th and District of Columbia3Ghatipsivate entities
operating public access television stations are state actors for constitutional p
where the state has no control over the privats bottyl or operations.

Held: Petitioner, a private nonprofit corporation designated by New
York City to operate the public access channels on the Manhattan cable
system owned by Time Warner (now Charter), is not a state actor
subject to the First Amendment.

Securities Law

Constitutional Law

Criminal Law &
Procedure

Constitutional Law
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McDonough v. Smith

Merck Sharp & Dohme
Corp. VAlbrecht

Mission Product Holdings
Inc. v. Tempnology, LLC

CRS-43

18-485

17-290

17-1657

4/17/19

1/7/19

2/20/19

6/20/19

5/20/19

5/20/19

Whether the statute of limitations for a Section 1983 claim based on fabricatic
evidence in criminal proceedings begins to run when those proceedings termi
defendard favor, as the majority of disduave held, or whether it begins to run w
the defendant becomes aware of the tainted evidence and its improper use, a
Court of Appeals for the 2nd Circuit held below.

Held: The statute of limitations for McDonough s 42 U.S.C. §1983
fabrica ted -evidence claim against his prosecutor began to run when the
criminal proceedings against him terminated in his favor 3 that is, when
he was acquitted at the end of his second trial.

Whether a statiaw failuréo-warn claim is pgmpted when the Food and Drug
Administration rejected the drug manufasfomeposal to warn about the risk aftel
being provided with the relevant scientific data, or sdngtreecase must go to a jt
for conjecture as to why the FDA rejected the proposed warning.

Held: “Clear evidence pthat the FDA would not have approved a
change to a drug s label 3 thus preempting a state -law failure -to -warn
claim 3 is evidence showing tha t the drug manufacturer fully informed
the FDA of the justifications for the warning required by state law and
that the FDA, in turn, informed the drug manufacturer that the FDA
would not approve a change to the drug s label to include that warning;
the qu estion of agency disapproval is primarily one of law for a judge to
decide.

Whether, under Section 365 of the Bankruptcy Code, ficdeisior Tejectioqof a
license agreeménivhich constitutes a breach of such congsct).S.C. 8§65(g)3
terminates rights of the licensee that would survive the lareasbrunder applicak
nonbankruptcy law.

Held: A bankruptcy debtor s rejection of an executory contract under
11 U.S.C. § 365 has the same effect as a breach of that contract outside
bankruptcy; such an act thus cannot rescind rights that the contract
previously granted.

Civil Rights Law

Criminal Law &
Procedure

Life
Sciences/Pharmaceutica
Tort Law

Bankruptcy Law
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Mitchell v. Wisconsin

Mont v. United States

Mount Lemmon Fire
District v. Guido

New Prime Inc. v. Oliveir:

CRS-44

186210

17-8995

17-587

17-340

4/23/19

2/26/19

10/1/18

10/3/18

6/27/19

6/3/19

11/6/18

1/15/19

Whether a statute authorizing a blood draw from an unconscious motorist pro
exception to the Fourth Amendment warrant requirement.

Held: The Wisconsin Supreme Court s judgment 3 affirming the drunk -
driving convictions of petitioner Mitchell, who was administered a
warrantless blood test while he was unconscious 2 is vacated, and the
case is remanded .

Whether a period of supervised release for one offensaiigdisil28 U.S.C.
§ 3624(e) during a period of pretrial confinement that upon conviction is credit
a defendarg term of imprisonment for another offense.

Held: Pretrial detention later credited as time served for a new
conviction tolls a supervised-release term under 18 U.S.C. § 3624(e),
even if the court must make the tolling calculation after learning
whether the time will be credited.

Whether, under thisge Discrimination in Employment Act, the sampRgee
minimum that applies to private employers also applies to political subdivision
state, as the U.S. Courts of Appeals for the 6th, 7th, 8th and 10th Circuits hav
whether the ADEAgies instead to all state political subdivisions of any size, a
U.S. Court of Appeals for the 9th Circuit held in this case.

Held: State and local governments are covered employers under the
Age Discrimination in Employment Act of 1967 regardless of the
number of employees they have.

(1) Whether a dispute over applicability of the Federal ArbitraitBecan 1
exemption is an arbitrability issue thatleustsolved in arbitration pursuant to a "
delegation clause; andwBether the FAASection 1 exemption, which applies on
face only tdcontracts of employmeig,inapplicable to independent contractor
agreements.

Held: A court should determi  ne whether the Federal Arbitration Act s
§ 1 exclusion for disputes involving the  “contracts of employment pof
certain transportation workers applies before ordering arbitration;

here, truck driver Oliveira s independent contractor operating
agreement with New Prime falls within that exception.

Constitutional Law

Criminal Law &
Procedure

Criminal Law &
Procedure

Civil Rights Law

Labor & Employment
Law

Civil Procedure

Labor & Employment
Law
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Nielsen v. Preap 16-1363 10/10/18 3/19/19 Whether a criminal alien becomes exempt from mandatory detention under 8 Immigration
§ 1226(c) if, after the alien is released from dricostady, the Department of
Homeland Security does not take him into immigration custody immediately.
Held: The Ninth Circuit s judgments 3 that respondents, who are
deportable for certain specified crimes, are not subject to 8 U.S.C.
8§ 1226(c)(2) s mandato ry-detention requirement because they were
not arrested by immigration officials as soon as they were released
from jail 3 are reversed, and the cases are remanded.
Nieves v. Bartlett 17-1174 11/26/18 5/28/19 Whether probable cause defedisst Amendment retaliamest claim under 42 Civil Rights Law
U.S.C. 8983. Constitutional Law
Held: Because police officers had probable cause to arrest Bartlett, his
First Amendment retaliatory arrest claim fails as a matter of law.
North Carolina 18457 4/16/19 6/21/19 Whether the Due Process Clause prohibits states from taxing trusts based on Constitutional Law
Department of Revenue beneficiarieBrstate residency. Tax Law
The Kimberley Rice Held: The presence of in -state beneficiaries alone does not empower a
Kaestner 1992 Family state to tax trust income that has not been distributed to the
Trust beneficiaries where the beneficiaries have no right to demand that
income and are uncertain to receive it.
Nutraceutical Corp. v. 17-1094 11/27/18 2/26/19 Whether the U.S. Court of Appeals for the 9th Circuit erred when it held that € Civil Procedure

Lambert

CRS-45

exceptions apply to mandatory gladressing rukesuch as Federal Rule of Civil

Procedure 23(f), which establishesiayldeadline to faepetition for permission to
appeal an order granting or denyingatdtien certificatiSrand can excuse a paty
failure to file timely within the deadline specified by Federal Rule of Civil Proc:
in conflict with the decisions of theQdi8ts of Appeals for the 2nd, 3rd, 4th, 5th,

10th and 11th Circuits.

Held: Federal Rule of Civil Procedure 23(f), which establishes a 14 -day
deadline to seek permission to appeal an order granting or denying
class certification, is not subject to equ itable tolling.
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Obduskey v. McCarthy &  17-1307 1/7/19 3/20/19 Whether the Fair Debt Collection Practices Act appligadwiabforeclosure Business & Corpate
Holthus LLP proceedings. Law
Held: A business engaged in no more than nonjudicial foreclosure
proceedings is nota “debt collector punder the Fair Debt Collection
Practices Act, except for the limited purpose of enforcing security
interests under 15 U.S.C. § 1692f(6).
Parker Drilling 18-389 4/16/19 6/10/19 Whether, under the Outer Continental Shelf Lands Act, state law is borrowed Admiralty & Maritime
Management Services, L applicable federal law only when there is a gap in the coverage of federal law Law
v. Newton U.S. Court of Appeals for the 5th Circuit has held, or whenever state law pert: gpergy & Utilities Law
subject matter of a lawsuit and is ne¢ipited by inconsistent federal law, as the
Court of Appeals for the 9th Circuit has held.
Held: Under the Outer Contin  ental Shelf Lands Act, where federal law
addresses the relevant issue, state law is not adopted as surrogate
federal law on the Outer Continental Shelf.
PDR Network, LLC v. 17-1705 3/25/19 6/20/19 Whether the Hobbs Act required the district court in this case to accept the Fe Administrative Law

Carlton & Harris
Chiropractic Inc.

CRS-46

Communication Commissitagal interpretation of the Telephone Consumer Prc
Act.

Held: The extent to which a 2006 FCC Order interpreting the term
“unsolicited advertisement pbinds lower courts may depend on the
resolution of two preliminary questions that the Fourth Circuit should
address in the first instance: (1) whether the Order is the equivalent of
a legislative rule, which has the for ce and effect of law, or an
interpretative rule, which does not; and (2) whether petitioners had a
“prior pand “adequate popportunity to seek judicial review of the
Order.

Communications Law
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Quarles v. United States

Rehaif v. United States

Republic of Sudan v.
Harrison

CRS-47

17-778

17-9560

16-1094

4/24/19

4/23/19

11/7/18

6/1019

6/21/19

3/26/19

WhetherTaylor v. United Stateslefinition of generic burglary requires proof tha: Criminal Law &
intent to commit a crime was present at the time of unlawful entry or first unlas Procedure
remaining, as two circuits hold; or whether it is enough that the defendant forr

intent to commit a crime at dimye whileremaining ipthe building or structure, as

the court below and three other circuits hold.

Held: Michigan s third -degree home -invasion statute substantially
corresponds to or is narrower than generic burglary for purposes of
qualifying for enha nced sentencing under the Armed Career Criminal
Act.

Whether theknowinglyprovision of 18 U.S.C. § 924(a)(2) applies to both the  Criminal Law &
possession and status elements of a § 922(gpcnvhether it applies only to the Procedure
possession element.

Held: In a prosecution under 18 U.S.C. § 922(g) and § 924(a)(2), the
Government must prove both that the defendant knew he possessed a
firearm and that he knew he belonged to the relevant category of
persons barred from possessing a firearm.

Whether the U.S. Court of Appeals for the 2nd Circuit erred by inadifiect International Law
conflict with the U.S. Courts of Appeals Disthiet of Columbia, 5th and 7th Circt

and in the face of an amicus brief from the United®Steeplaintiffs suing a foreig

state under the Foreign Sovereign Immunities Act may serve the foreign state

U.S.C. § 1608(a)(3) by mail addressédlispatched to the head of the foreigrsst

ministry of foreign affaivgapor in ‘care ofthe foreign statediplomatic mission in

the United States, despite U.S. obligations under the Vienna Convention on C

Relations to presemession inviolability.

Held: When civil process is served on a foreign state under the Foreign
Sovereign Immunities Act of 1976, 28 U.S.C. 8 1608(a)(3) requires a
mailing to be sent directly to the foreign minister s office in the foreign
state.
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Return Mail Inc. v. U.S.
Postal Service

Rimini Street Inc. v. Orac
USA Inc.

Rucho v. Common Caus:t

Smith v. Berryhill

CRS-48

17-1594

17-1625

18422

17-1606

2/19/19

1/14/19

3/26/19

3/18/19

6/10/19

3/4/19

6/27/19

5/28/19

Whether the government iarsonwho may petition to institute review proceec
under the Leat8mith America Invents Act.

Held: The Federal Governmentis nota  “person pcapable of petitioning
the Patent Trial and Appeal Board to institute patent review
proceedings under the Leahy -Smith America Invents Act.

Whether the Copyright Aetlowance dfullcostspl7 U.S.C. § 505, to a prevailing
party is limited to taxable costs under 28 U.S.C. §8 1920 and 1821, as the U..
of Appeals for the 8th and 11th Circuits have held, or whether the act also aut
nontaxable costs, as the U.S. Cougpdais for the 9th Circuit held.

Held: A federal district court s discretion to award “full costs pto a
party in copyright litigation pursuant to 17 U.S.C. § 505 is limited to

the six categories specified in the general costs  statute codified at 28
U.S.C. 88 1821 and 1920.

(1) Whether plaintiffs have standing to press their partisan gerrymandering cle
whether plaintiffpartisan gerrymandering claims are justiciable; and (3) whethe
Caroling 2016 congressional map is, in fact, an unconstitutional partisan gern

Held: Partisan gerrymandering claims present political questions
beyond the reach of the federal ¢ ourts.

Whether the decision of the Appeals Cotimeiadministrative body that hears a
claimans appeal of an adverse decision of an administrative law judge regardi
disability benefit claino reject a disability claim on the ground that the ci&iman
appeal was untimely isfiaal decisigmsubject to judicial review under Section 40!
of the Social Security Act, 42 U.S.C. § 405(g).

Held: A Social Security Administration Appeals Council dismissal on
timeliness grounds of a request for review after  a claimant has had an
administrative law judge hearing on the merits qualifies as a “final
decision . . . made after a hearing pfor purposes of allowing judicial
review under 42 U.S.C. § 405(g).

Patent Law

Copyright Law

Constitutional Law

Administrative Law

Workers -Compensation
& SSDI
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Stokeling. Wnited States

Sturgeon v. Frost

Taggart v. Lorenzen

Tennessee Wine & Spirit
Retailers Association v. E

CRS-49

17-5554

17-949

18-489

18-96

10/9/18

11/5/18

4/24/19

1/16/19

1/15/19

3/26/19

6/3/19

6/26/19

Whether a state robbery offense that inclases elemepthe common law Criminal Law &
requirement of overcomimgtim resistangies categorically @iolent felonynder Procedure

the Armed Career Criminal Act, 18 U.S.C. § 9B\ 2vhen the offense has be

specifically interpreted by state appellate courts to require only slight force to

resistance.

Held: The Armed Career Criminal Act s elements clause encompasses
a robbery offense that, like Florida s law, requir es the criminal to
overcome the victim s resistance.

Whether the Alaska National Interest Lands Conservation Act prohibits the N¢ Environmental Law
Park Service from exercising regulatory constdteyeative corporation and priv:
land physically located within the boundaries of the national park system in Al

Held: Alaska s Nation River is not public land; and like all non -public
lands and navigable waters within Alaska s national parks, it is exempt
under the Alaska National Interest Lands Conservation Act from the
National Park Service s ordinary regulatory authority.

Whether, under the Bankruptcy Code, a csegitodaith béief that the discharge  Bankruptcy Law
injunction does not apply precludes a finding of civil contempt.

Held: A creditor may be held in civil contempt for violating a
bankruptcy court s discharge order if there is no fair ground of doubt as
to whether the order barred th e creditor s conduct.

Whether the 21st Amendment empowers states, consistent with the dormant Constitutional Law
Clause, to regulate liquor sales by granting retailesale licenses only to individi
or entities that have residestéte for a specified time.

Held: Tennessee s 2-year durational -residency requirement applicable
to retail liquor store license applicants violates the Commerce Clause
and is not saved by the Twenty -first Amendment.
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Thacker v. Tennessee
Valley Authority

Timbs v. Indiana

United States v. Davis

United States v. Haymon

CRS-50

17-1201

17-1091

18431

17-1672

1/14/19

11/28/18

4/17/19

2/26/19

4/29/19

2/20/19

6/24/19

6/26/19

Whether the U.S. Court of Appeals for the 11th Circuit erred bydistnetianary  Tort Law
function exceptipderived from the Federal Tort Gl&int, instead of the test set fc

in Federal Housing Authority v. Buwhen testing the immunity of governmsotl

and be suegentities (like the Tennessee Valley Authority), to immunize the Te

Valley Authority from the plaintféms.

Held: Title 16 U.S.C. § 831c(b), which serves to waive the Tennessee
Valley Authority s sovereign immunity from suit, is not subject to a
discretionary function exception of the kind in the Federal Tort Claims
Act.

Whether the Eighth Amendnsegtcessive fines clause is incorporated againstt Constitutional Law
states under the Fourteenth Amendment. Criminal Law &

Held: The Eighth Amendment s Excessive Fines Clause is an Procedure
incorporated protection applicable to the states under the Fourteenth
Amendment s Due Process Clause.

Whether the subsectgpecific definition @iime of violengim 18 U.S.C. Constitutional Law
§ 924(c)(3)(B), which applies only ifirtiied context of a federal criminal prosec criminal Law &
for possessing, using or carrying a firearm in connection with acts comprising prgocedure

crime, is unconstitutionally vague.

Held: Title 18 U.S.C. § 924(c)(3)(B), which provides enhanced penalties
for using a firearm during a “crime of violence, pis unconstitutionally
vague.

Whether the U.S. Court of Appeals for the 10th Circuit erred irfumuldimggitutiona Conditutional Law
andunenforceabj¢he portions of 18 U.S.C. § 3583(k) that required the district cyiminal Law &

to revoke the responderdByear term of supervised release, and to impose five procedure

of reimprisonment, following its finding by a preponderance of the evidence tr

respondent violated the conditions of his release by knowingly possessing chi

pornography.

Held: The Tenth Circuit s judgment 3 that 18 U.S.C. § 3583(k) s last

two sentences are unconstitutional and unenforceable 3 is vacated, and

the case is remanded.
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United States v. Stitt; 17-765; 17 10/9/18

United States v. Simims 766

Virginia House of Delega 18281 3/18/19

v. BethunHlill

Virginia Uranium v. Warre ~ 16-1275 11/5/18

Washington State 16-1498 10/30/18
Department of Licensing

Cougar Den Inc.

CRS-51

12/10/18

6/17/19

6/1719

3/19/19

Whether burglary of a nonpermanent or mobile structure that is adapted or us Criminal Law &
overnight accommodation can qualiueglaryunder the Armed Career Criminal Procedure
of 1984, 18 U.S.C. § 924(e)(2)(B)(ii).

Held: The term  “burglary pin the Armed Career Criminal Act includes
burglary of a structure or vehicle that has been adapted or is
customarily used for overnight accommodation.

(1) Whether the district court conducted a pilopkistiganalysis of the majority Civil Rights Law
minority Virginia House of Delegates districts under the prior decision in this ¢ cqnstitutional Law
BethuneHill v. Virginia State Board of Electigrf®) whether thBethuneHill

‘predominanqgest is satisfied by a description of Voting Rights Act complianc

measures; (3yhether the district court erred in relying on certain expert analys

whether the district court committed clear error in its evaluation of the evidenc

(5) whether Wjinias choice to draw 1%afeumajorityminority districts of around or

above 55 percent black vesigg populationBVAR was narrowly tailored; (6)

whether the district court erred in its evaluation of thesgistifit evidence before

the hous; and (7) whether appellants have standing to bring this appeal.

Held: The House of Delegates lacks standing to appeal the invalidation
of Virginia s redistricting plan.

Whether the Atomic Energy Aceprpts a state law that on its face regulates an Energy & Utilities Law
activity within its jurisdiction (here, uranium mining), but has the purpose and
regulating the radiological safety hazards of activities entrusted tortRegluatea
Commission (here, the milling of uranium and the management of the resultin

Held: The Fourth Circuit s judgment that the Atomic Energy Act does
not preempt Virginia s prohibition on uranium mining in the
Commonwealth is affirmed.

Whether the Yakama Treaty of 1855 creates a right for tribal members to avo Indian Law
taxes on ofeservation commercial activities that makepuggiohighways. Tax Law

Held: The Supreme Court of Washington s judgment 3 that the ‘right
to travel pprovision of the 1855 Treaty Between the United States and
the Yakama Nation of Indians pre -empts the State s fuel tax as applied
to Cougar Den s importation of fu el by public highway for sale within
the reservation 3 is affirmed.
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Weyerhaeuser Company 17-71 10/1/18 11/27/18 (I) Whether the Endangered Species Act prohibits designation of private land Administrative Law
U.S. Fish and Wildlife unoccupieditical habitat that is neither habitat nor edsergigecies conservation; nvironmental Law
Service and(2) whether an agency decision not to exclude an area from critical habita

of the economic impact of designation is subject to judicial review.

Held: An area is eli gible for designation as “critical habitat punder the
Endangered Species Act of 1973 only if it is habitat for the listed

species; and the Secretary of the Interior s decision not to exclude an
area from critical habitat under 16 U.S.C. § 1533(b)(2) is sub  ject to
judicial review.

Source: Created by CRS

Notes: List includes cases granted via a writ of certiorari or cases in which the Court has otherwise opted to have a merits hearing
a. Based orLEXISNEXIS Practice Area or Industry Headings.

b. Consolidated Cases.

CRS-52
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Name of Case Case Number Opinion (as Quoted from Supreme Court Syllabus) Area(s) of Law 2
City ofEscondido v. Emmons 17-1660 1/7/19 The Ninth Circuit failed to conduct the analysis required by this Civil Rights Law

Court s precedents in determining whether two Escondido police
officers were entitled to qualified immunity

Moore v. Texas 18443 2/19/19 The Texas Court of Criminal Appeals  -redetermination that
Moore does not have an intellectual disability and is thus eligible
for the death penalty is inconsistent with  Moore v. Texas, 581 U.
S._

Shoop v. Hill 1856 1/7/19 Because Hill s intellectual disability claim must be evaluated
based solely on holdings of this Court that were clearly
established at the time the state -court decisions were rendered,
see 28 U. S. C. § 2254(d)(1), the Sixth Circuit s reliance on Moore
v. Texas 581 U. S. ___ 3 which was handed down much later 3 was
plainly improper .

Yovino v. Rizo 18272 2/25/19 The Ninth Circuit erred when it counted as a member of the
majority a judge who died before the court s opinion in this case
was filed.

Box v. Planned Parenthood 18-483 5/28/19 Indiana s law relating to the disposition of fetal remains by

Indiana and Kentucky, Inc. abortion providers passes rational basis review; certiorari is

denied on the question whethert he State may bar the knowing
provision of sex -, race-, or disability -selective abortions by
abortion providers, as only the Seventh Circuit has addressed
this kind of law.

Criminal Law & Procedure

Constitutional Law
Criminal Law & Procedure

Constitutional Law
Criminal Law & Procedure

Civil Procedure

Constitutional Law

Source: Created by CRS
a. Based orLEXISNEXIS Practice Area or Industry Headings.

CRS-53

7H



Supreme Court October Term 2018: A Review of Selected Major Rulings

Aut hor Information

Andrew Nolan, Coordinator Daniel J. Sheffner
Section Research Manager Legislative Attorney
Valerie C. Brannon Linda Tsang
Legislative Attorney Legislative Attorney
Benjamin Hayes L. Paige Whitaker
Legislative Attorney Legislative Attorney

Discl ai mer

This document wagrepared by the Congressional Research Service (CRS). CRS serves as nonpartisan

shared staff to congressional committees and Members of Congress. It operates solely at the behest of and

under the direction of Congress. Information in a CRS Report shoulaerrelied upon for purposes other

than public understanding of information that has been provided by CRS to Members of Congress in
connection with CRS’s institutional role. CRS Reports
subject to copyght protection in the United States. Any CRS Report may be reproduced and distributed in

its entirety without permission from CRS. However, as a CRS Report may include copyrighted images or

material from a third party, you may need to obtain the permissgithe copyright holder if you wish to

copy or otherwise use copyrighted material.

Congressional Research Service R45884 - VERSIOMN - NEW 54



