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A body of constitutional and statutory provisions provides Congress with perhaps its most Legislative Attorney

important legislative tool: the power to cont
the purse” derivesCofnrsotom ttuwoi ofne: a tCwrnegsr ecsfs ’ d 1 eg
power s, including the power to raise rev ay th
Defence and general Welfare of the Unitea »>tartes, and t
provision statesth&t No Money shall be drawn from the Treasury, but

Strictly speaking, the Appropriations Clause does not provide Congress a substantive legislative power but rather constrains

government action. But because Arit vests the legislative power of the United States in CongaedsCongress is

therefore the moving force in deciding when and on what terms to make public money available through an appropriation, the
Appropriations Clause is perhaps the mostimpertarp i ece in the framework establishi
funds.

The Supreme Court has interpreted and applied the Appropriations Clause in relatively few cases. Still, these cases provide
important fence posts mpaorwkeirn g ft hteh ee xptuerexpling 6Tnhgeo aCgosubrst s’ dss scca
to decide whether to pay, through an appropriatioat, asse
executive branch officials may not exercise constitutionatatutory powers to compel, directly or indirectly, payments

from the Treasury absent an appropriation passed by Cong
that officials in the executive branch may not refuse to obligattei s when Congress has so mand
appropriations function has its limits, though. For oneQbert has held that tHélause does not apply tonds until they
aredepositedinhe Treasury. The Const it utadrtytocontrolthe atHesbtanches through a i n
its appropriations power, either through particular cons
separate andoequal branches.

Congress has not reston the text of the Appropriatiori@lause alone to guard funds meant for or contained in the

Treasury. Instead, Congress has chosen to enforce the Clause through a series of generally applicable fiscal control statutes
some of which practitioners and the Courts commonly refer to byniiaiacnamesThese statutes govern federal funds from

initial receipt through obligation and expenditure. Included among these statutes, the Miscellaneous Receipts Act requires
agencies to deposit “as soon as p thaydeceive, sobthatadenciesrgmain mo n e y
dependent on Congress for budget authority. The Purpose
“objects for which the app decipianexplains bowan agencyay detesminethe” and a
express and implied authority that flows from a given appropriation. Congress also controls agency spending in how it
structures appropriations and then, through transfer and reprogramming authorityj constrat he agency’s aut
allocate funds between or within appropriations. The Antideficiency Act prohibits obligations or expenditures that exceed an
agency’s total budget authority or violate a cap,tycondit
Find 1 y, the Impoundment Cont rabiltytcwithhold budgeat authority frodoeing availablet i v e
for obligation or expenditure, ensuring that agencies implement the budget authority that Congress has conferred.

Besides these gendgahpplicable fiscal control statutes, Congress controls Treasury funds through theatextiaf

supplemental, and continuirgpropriationgctsthemselves or in other provisions of statihi@ Congress passes in

authorizing acts, apart from its petio appropriations measurésongress specifies the amount and objects of

appropriations, but as important, Congress plaeggirementscalledconditions limitations or appropriation riders on the
execut i vused appropiation®Because itakes money to govern, Congress us e of appsthepri at i c
potential toshape executive power in important ways. As a result, the executive branch scrutinizes limits placed on
appropriated funds and sometimes identifies riders that, accordimg ¢éxecutive branch, are not controlling because the
rider allegedly exceeds Congress’s legislative power. An
riders can help identify those likely to spark constitutional objections.
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Congress’s Power Over Appropriations: Constitutiona

body of constitutional sGonndg rsetsast uwiotrhy pperrohvai pssi
important lteghel popwee tooHirect fesderal spen:
“power of”ttthe pawesr,flows, in part, from thos
enumerated in Article &k, ati¢htoron y8unidececl adhien & p€ m
raise répamuttheandebts and provide for the c¢common
Untied STheeSpending Clause power complements, an
Congse®os her enumerat e dolneggieslIsa thiawe tawet mart ihtoird st .y
what consgeineurtalSa Wehlef heam all ocate trheblciacu smoney hta

n
sele'Bteduse the Constitution grants’sCohheess the
provisions provide the only legial constraints up
As broad as the Spending Clausd mpowdrnr nits ,f eiatt uper
Congsepower of the purse. One could devise a sys
and the executive each exercise iAhdephendemet odbdnt
the Founding, Englimdmwtahe nddayf awhere moblve dmonarch
without controversy) the rigfatndt halde genraewlt x &«
dispose of hetadtvbatyneevehuEsrope, monarchs had
and £SPekeadSpending Clause power, on its own, may

American President from asserting that the execu
strings because of the powers othesrwlThe vestkidng
feature 8f pOwrgr ofs the purse is not so much that
1 SeeTHE FEDERALIST NO. 58 , at 359 (James Madison) (Clinton Rossiter ed.

in fact, be regarded as the most complete and effectual weapon with which any constitution can arm the immediate
representatives of the people, for obtaining a redressery grievance, and for carrying into effect every just and
salutary measure. ”).

2U.S.ConsT. art . I, § 8, cl . 1 (“The Congress shall have Power
to pay the Debts and provide for the common Defemcegeneral Welfare of the United States; but all Duties, Imposts

and Excises shall be uniform throughout the United States.
or the General Welfare Clause.

3 United States v. Butler, 297 U.S. 1,660l 93 6) ( “[ Tl he power of Congress to author
for public purposes 1is mnot limited by the Bdléermarkeda grants of
turning point. For nearly 150 years, courts debated whétkeSpending Clause permits only spending in aid of

another of Congress’s enumerated powers (the view per haps
more broadly, the Spending Clause is itself legislative power to raise and spend to #ivgeceral welfare (a view

prominently championed by Alexander HamiltoButler embraced the Hamiltonian vieBeeCRS Report R45323,

FederalismBased Limitations on Congressional Power: An Overviwdinated by Andrew Nolan and Kevin M.

Lewis, at 4-5.

‘SeeBuckley v. Valeo, 424 U.S. 1, 90 (1976) (per curiam) (“I
promote the general welfare.”).

51 d. at 91 (“Any 1i mit a tSpending Clauge]pawertmiust be doune elsewhere inthef [ t h e
Constitution. ”).

6 See, e.g 1A CoMPLETE COLLECTION OF STATE-TRIALS AND PROCEEDINGS FORHIGH-TREASON AND OTHER CRIMES

AND MISDEMEANOURS FROM THE REIGN OFKING RICHARD Il TO THE REIGN OFKING GEORGEII, 509-10 (Sollom Emylin

ed., 1742) (answer of the Judges to King Charles I) (opining that in times of peril the King had unreviewable authority

to 1 evnyon“esyh” pt axes, including in inland -maneypntafinacethewher e no p
building and manning of ships of war).

7 PauL EINZIG, THE CONTROL OF THEPURSE PROGRESS ANCDECLINE OF PARLIAMENT °S FINANCIAL CONTROL 119(1959)

(“Apart from a few exceptions, before 1688nuEwithauts had reaso
effective interference by Parliament. ”).

8 Hans Baadéylandatory Appropriations of Public Funds: A Comparative Study, P&V A. L. REv. 393, 42223

(1974) (explaining that because the Estates General granted the kings of France pasonazenbf revenue, the

House of Bourbon was able to rule for 175 years, from 1614 to 1789, without once convening the Estates).
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Congress’s Power Over Appropriations: Constitutiona

strings,; aist giesn etrha@lolnyg aubnetmees s 86 bds Sb.etdhreo c k po wer
of hpeur se pProvasgwoabliya ttihoen sApGlraoupsre rat h¥r t han th

The AppropriationNoCMansey shatlfbesdthan from th
Consequence of ApprdByiatsonsermadethby Chawuse regq
aut horizatney nmnbacyf obree wmot hdrawn from the Treasury
augment s’sCemgmesated P€gngtess veapoweaft the ter
appropriations or d¥snub jaegceptr oogpmliyst tiloo nisihtece ud rr e sgihd e n
constitatimntale rlbodWwmaking process.

Using this broad legislative power, for more tha
for use by the executive branch. In the process,
practices that deregidesdsondorohdefmthe @urse strings
their own budgets by r e%dinigmg ealnd nusippg opublaitd
pur pfowsree;sted greater funding from Congress by sp
prevliyousr obligated for purposieamdnote fmesrmni tttoe d bl
funds to advance policie¥Ilwitdas pphisch tao Prazsch deft
practices, Congress adoptfeids caa I'ssetrainetist eotf dgeesniegrnaeldl
tighten 1its hold on the purse strings.

Congress has also exerted control over the purse
themselves. When providing the executive branch
fmds, Congress mayl amibdaehi enrofodimed thtisse memptor t a
ri Yetro t hiThhegmpmptropriation rider either requires

9 For prominent, contrasting views of the appropriations clause, compare Kat€stim,gr ess 6 Powdr of the P
YALEL.J.1 3 4 3, 1356 (1988), (arguing that the Appropriations Cl
by which “[a]ll expenditures from the public fisc must be
Law” (1inter naomitgd))owithaGeadrge d. SideX,h & s Pr esi dent 6 51980weltd. of the Pur
1162, 1194 (1989) (arguing that absent congressional appro
claims against the Treasury to the extent minimally necgssaerform his duties and exercise his prerogatives under

article T117”).

10 Zachary S. Pricerunding Restrictions and Separation of Powé&ksVAND. L. Rev. 357, 366 (2018).

1y.S.Constart. 1,§9,cl 7.

12 Cf. Sidak,supranote9, at 1165 (noting that under a broad reading of the Appropriations Clause, which Sidak rejects,
one could claim that “be cgaouosdes ,i tCotnagkreess smoinse ye nttoi tnlaekde tpou brleig
branches perform their separate constitutional functions).

BRust v. Sullivan, 500 U. S. 173, 195 n. 4 (1991) (“We have
public purposesincludesann ¢ i 1 1 ary power to ensure that those funds are

“US.ConsTart.1,87,¢cls.283 (describing the presentment process by whicl
Vote[s]” passed by o rofGorgressare presented tathebPyesident fortsigniataraor ¢ s
disapproval through veto and the ttfdrds majority of both houses required to override a presidential veto).

15 Seeinfra notes199-200and text.
16 Seeinfra notes241-247 and text.
17 Seeinfra notes339-342and text.
18 Seeinfra notes405-410and text.

19The phras@ppropriation riderdoes not have a particular statutory meaning, but the Government Accountability

Office (GAO) has defined the phraset have one of two meanings. First, the phra
limitation or requir SaesSav' T ACCQUNTABNLITY ORFIPETACGIPOSSARY OFT ERMSUSEDANt .~

THE FEDERAL BUDGET PROCESS GAO-05-734SP, at 14 (2005) [hereinaf@AOGLOSSARY]  ( “appr opriati on r i de

(“Sometimes used to refer to . . . gseedlsivMainetCmty.iHeahth or requir e
Options v. United States, 140 S. Ct. 1308, 1317 (2020) (referring to limitations within appropréatiems riders).
Second, the phrase may refer to “a provision that is not d
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r for a tpamttihouwliary pwmrp psae,t icruld
appropriations rider may be as i

ovide Bumdnud gil® oftc loamnesfoiurrscte polfa c e .
n the branches.
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eappropriations power creates a complex fra
al gsowhamadimée mtg of public funds, from receipt
Congress creates mnew pr ogcroanmdsuy ¢ tpsr oovvi edressi gnhetw
ting programs and funding, thsi sadtehgamrli tfy aamneew
ic money. This report summarizes this critiec
s and conceptasl,onwh iwiht ha roet hceorl Iteecrtnesd ,de fi ne d
sglpesrAMppegndiThe report then brieflogmtirtaces th
s 1in the English 1egad ¢ alaaddautpircemmeo MNeoxutr,t tchaes
have examined this 1 mpoerkteayn tp oprrtoivoinssi oonf. Clohne
al control statutes, including the Miscellan
utes and reprogramming authority, the Antide
The report conchHhadexe dwyisicvacp prmaamcgh t o assessin
the opinion of the executive Bsr apnocvhe,r aann da ptphreo
pes of iders most likely to evoke an objectio
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Overview of Keycdptms and Con

Like many other areas of 1 aw, fedeBaualdgeppropriat
authosidaykey concepft.heBwmdigctorautyh pmriotvy diesd by Fec
financial®Wibtli glhtd gents a u tehnoprliotyye,e amma yo fifniccuerr ao rf i r
obligation on behal PCodfgthes fpdeviade gobved gente nad ut
forms, from bdétoowiomg ralttoh mmit aypSBwpgdtatdwmhor ity

GAO GLossARYat14.As noted above, this report uses fingt meaning of the phrase and not its second meaning.

20 Seeinfra notes487-519and text.

21 As explained above, this report focuses on appropriation law matters. For a discussion of the federal budget process
and, more specifically, the rules and practices for the ceratidn of appropriations measures, &S Report

R46240 Introduction to the Federal Budget Procebg James V. SaturnandCRS Report R42388 he

Congressional Appropriations Process: An Introductionordinated by James V. Saturno

222 U.S.C. § 622(2).

23 SeeMaine Cmty. Health Options 140 S. Ct. at 1322 (“Budget authority is a
law to incur financial obligations. . . (internal quotation marks omitted)). Rather than provide budget authority to an

agency, Congress may itself “create an obligation directly
not also appropriate funds to satisfy the gdtion.ld. at *7 (noting that Congress need no
how [an obligation] must be satisfied” in order for the te
242 U.S.C. § 622(2)(A)(ii) (bor r o wenttyto borow &and ebligatgyand ( “aut hor i t
expend the borrowed funds, including through the 1issuance
25d. § 622(2)(A)(iii) (contract authority) (“thp. making of ¢
Contract authority, alone, only allows an agency to incur
appropriation or some other source of funds before the obligation incurred may actually be liquidated by the outlay of
monies. ” mMNaaodf IReAg’sl Councils v. Costle, 564 F.2d 583, 586 (
%1d. § 622(2)(A)(i). To be precise, an appropriation usual!/l:
of notes to be set aside and held for that purpose, andtobe e r no ot her . ” Hukill v. United
565 (1880). Rather, an appropriatioraighorityto obligate the federal government and draw sums from the Treasury

to satisfy the obligatiorSeeAins, Inc. v. United States, 56 Fed. CI. 522,83¢t . Cl1 . 2003). This report
colloquial references for appropriations, such as “appropr

Congressional Research Service 3
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i cally odetfhien epdu rapcocsoersd ifnogr twhi ch 1t 1s avai |

efinite sum),i etbhlei gtaitneed p(eir.ieo.d, ianv awhliacbhl ei tf
year, multiple years, or without t3s meyperennpd | in
or per maneéMBtudagwtthamitthyori ty may be cla®sified as
mandatory® spending.

Anappropirsg aduwuohmority to incur obligations and dr
particul®Cronpgurrepsyss shipa owti ded a rule of constructio
or not the language of a‘Astawumey pbovdiadrst ame & ptp

appropriation o.utonolfy tihfe tThree alsauw ys ppe oinfiical ly st
made.*The .Government Accountability’sOfrduilcce ( GAO)
constrtwctmiodnrequire @pPriohPivd ad d@merof or me of et mat
statute to function as arns taapnpdrso pCroinagtrieosns. tlon sntaekaed
appropriation Whesnpeocirfild "dnr'bevdtdiesgntad ipay of t he
t o be&f ars etdh e**Whaeynmean ts.t a t‘meer e nacul twhd chroiuzgaht,i otnh,a t i s
enough to consti¢wmnetsnhapprapti implied or infer
statutes that lack an express reference to the n
pay desigfiated funds

As noted abovgraftongfiebsdgetiduahototygbhl fatve 8 h
St at cosb.l | gnstdieofni ni te commitment that creates a 1e
the payment of goods and services ordered or Tr1ec
States that a olud gla laaslt ivar teri disimttlot of t he action of
beyond t he ’clonniftfendl oStthaetre swor ds, the federal gover
when it takes the last action requitd of the fe

27 SeeGAO GLOSSARY, supranotel9, at 23.

8Seeid( ““ Mandatory spending,’ also known as ‘direct spending,
other than appropriation acts and the ouendnginddudeshat result
entitlement authority and interest payments on public debt.).

PSeeid( ““ Discretionary spending’ refers to outlays from budg:
appropriation acts. ”).

30 Gov’T ACCOUNTABILITY OFFICE, PRINCIPLES OFFEDERAL APPROPRIATIONS. AW, GAO-16-464SP, at ch. 2, p-3

(4th ed., 2016) [hereinaft&AO REDBOOK], https://www.gao.gov/assets/680/675709.0df [ Al n appropriation i
authorizig t he payment of f wseedls® USC 81622(2A)(R)(i) [efinirg budgetyautiiopity to

include “provisions of law that make funds available for o
see als®1 U.S.C. § 701(2)The GAO Redbook is a welkspected treatise on federal appropriations law matters, and

courts occasionally cite the GAO Redbook when deciding c8ses.e.gMe. Cmty. Health Options v. United States,

140 S. Ct. 1308, 131@020) (citing the GAORedb& f or t h e p r aythorityitotincus abligatibns by t he

itself is not sufficient to authorize payments from the Treasyry.

3131 U.S.C. § 1301(d).

32To the Honorable Mark O. Hatfield, United States Sena{&]4196, 63 Comp. Gen. 331, 335 (Apr. 30, 1984)
(concluding a statute provided a permanent appropriation of funds for military retirement and survivor benefit

programs even though the statute didtn us e t he word “appropriation”).

33

Id.

¥SeelUnited States House of Representatives v. Bur well, 185 F
must be expressly stated; it cannot be inferred or implied

35 GAO GLOSSARY, supranote 19, at70.

36 For example, when an agency enters into a binding grant agreement, an obligatioBegiseg.Obligational
Practices of ta Corporation for National and Community Service3@480, 2003 WL 1857402, at*8 (Comp. Gen.
Apr. 9, 2003).

Congressional Research Service 4
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Generall xonmpaakisignaher Hbese of Represabiashves
a presumpdn ome fitdhlalto v tae pt ywor ocess when it allows a
and spend funds for a gievee nt op utrapkoes eb o tthh ooufg ht hCeosneg
the salhki ts@uoengress anitgharsidazeataittoen n whi ch provides
wi tphr ogr am “aud thtolrdrtiyz [ at i on]”o[ro fBf6 eabnp na@popnrgor persisa t i «

mi ght enact an appropriation for omhayt program. T
appropriations that have already been authorized
appropriations for purposes®Itnhabtothha vceh anmobte rasl, r et ahd
these rul esnfore imegt, smelafning that they only make
to a point of order. If no member raises a point
order that hieschambed, wad vief ¢t he application of t
the appropriation from being enacted i*hto law an
Congress commonly appropriates funds where an au
l aepand agencies are free “TdhadbCloimggabtees ssuch appr o
authorizatioemhaidpgeaarady onutdlbbesi ty to obligate Treas
per foonrtmhose functions for which me Edsmreceived

Beyond these kbagstenmes freedjgoumaggsetnsacsivetse t o speak a ¢
language when addressing budget mat tYheadeBhe GAC
by the Comptroller G%Fmedreawlatmfl ktsh ¢GAlDn iwti et h Stsat taebsl .

standard terms and classifications for fiscal,

37 See, e.g Coronavirus Aid, Relief, and Economic Security Act, Pub. L. No-1136 Div. A, Title V, § 5001 (2020)
(authorizing the Coronavis Relief Fund program and appropriating $150 billion for allocation to states, the District of
Columbia, territories, tribal governments, and local governments).

38 GAO GLOSSARY, supranotel9, at 15 (noting that the terauthorizationrma y des cri be “l egislation en
program authority” or “legislation authorizing an appropri

39 SeeCONSTITUTION, JEFFERSONS MANUAL , AND RULES OF THEHOUSEOF REPRESENTATIVES OF TH UNITED STATES

ONE HUNDRED SIXTEENTH CONGRESSH.Doc. No. 115177, at Rule XXI, <cl. 2(a) (1) (2019) (
be reported in a general appropriation bill, and may not be in order as an amendment thereto, fodanrexpet

previously authorized by law, except to continue appropriations for public works and objects that are already in

pr o gr BTANDING’'RYLES OF THESENATE, S.Doc.No. 113-18, at Rule XVI, cl. 1 (2013) (making subject to a point
oforderanappfr i ation bill or amendment to an appropriation bil!]l
carry out the provisions of some existing law, or treaty stipulation, or act or resolution passed by the Senate during that
session”).

“OEnvirocareofUtahll nc. v. United States, 44 Fed. Cl1.-edoitilgg 483 (Ct .
Rather, they merely subject the offending provision to a p
point of orderis notraised (ors r ai sed and not sustained) prior to enact men
41 See, e.g CoNG. BUDGET OFFICE, EXPIRED AND EXPIRING AUTHORIZATIONS AND APPROPRIATIONS FISCAL YEAR 202Q

at 1-2 (2020) (estimating that Congress appropriated $332 billion in FY2020 related to dtldd6zations of
appropriations that had expired “before the beginning of [
42 SeeMatter of Civil Rights Commission,8 4 6 541, 71 Comp. Gen. 378, 380 (Apr. 29,
requirement, either constitutional or statutory, thaappropriation act be preceded by a specific authorization act. A

statute imposing substantive functions upon an agency which require funding for their performance provides the

agency with the authority necessary to perform the functio
43 SeeAvailability of Appropriations for Soc. Sec. Admin. Grant Programs Following the Expiration of Authorizations

of Appropriations, 2013 WL 111 0axidnhaticthatanagehcy mysthavelegdl. Feb. 4,
authority to perform its functonsand i f it is to spend public monies, appropri
omitted).

“SeeBows her v. Synar, 478 U.S. 714, 746 n. 11 (1986) (“[T]he
equivalent to congressional agents such as ther€ssignal Budget Office, the Office of Technology Assessment, and

the Library of Congress’ Congressional Research Service.”)

4531 U.S.C. § 702(b).

Congressional Research Service 5
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Gover fiimndaonsultation with relevant*®Bleefgoirsel ati ve
GAO® standard set off eppormse de bivdtged, imgomrmiags on t
“maze of <c¢classifica’twhoinc hs cnhaednee si ta nddi fsfyisctuelms ,f or C
and compare, between agefflAgenci ¢hethnm$ommatiovosne.i
ter ms “pwhoevnf d segl, budget, and pr'{fGA@ mstafidamdtio
terms appear A nGliass gruyp lofc afteiroms, Used® in the Fed

GA® service in this regard is only one piece of
devel opment of federal approprisabicdiai finawteGAO i
related to the receipt, dMPEbacetimeat brandhueftfopd
charged with disbursing publ iGAJ uonnd swhneatyh earl stoh er e
allows a propoGAckxl enpentdigarieons and decisions ¢
decisions discussing and applying federal approp
federal courts’soffti ewdse eowihdimdg r wiGaAtOher (for exampl
]l awfRdt. neither the executive br ans homiomri drhse tfee d
be controllisngieWhem @AOappropriations |l aw ques:
execut i Vied tborrainccahl,1 y, the executive bIGA®ch has no
opi nAnnds ftehdee pat t s “lhast”whdmd deci ding the legal qu
by the cases tkat come before them.

46 1d. §1112(c)(1).

47S.CoMM. ON GOV’T OPERATIONS FEDERAL ACT TO CONTROL EXPENDITURES ANDESTABLISH NATIONAL PRIORITIES,
S.Rep. No. 93579, at 7671 (1973).

4831 U.S.C. §1112(d).

49 SeeGAO GLOSSARY, supranote19.

5031 U.S.C. § 712(1).

511d. § 3529(a).

2See,eg, U.S. Dep’t of the Navy v. FE5(DC.CraZ0lP)(KaRamaugh, Auth. , 6
J.) (surveying GAO decisions on the Purpose Statute and the necessary expense doctrine); Applicability of the

Antideficiency Act to a Violatiorof a Condition or Internal Cap Within an Appropriation, 25 Op. O.L.C. 33, 52 (2001)
(considering GAO’s past interpretations of the Antideficie
53 Detail of Law Enforcement Agents to Congressional Committees, 12 Op. O.L.C. 184, 185 n.3 (1989)rfhtimg

that “[t]he Comptroller General is an officer of the 1legis
have disagreed about aspects of federal appropriationSémye.ginfra notes347-355and text (discussing GAO

executive branch disaggments over the scope of the Antideficiency Asgl alsdExecutive Impoundment of

Appropriated Funds: Hearings Before the Subcomm. on Separation of Powers of the S. Comm. on the 9aditiary

Cong. 240 (1971) [hereinafté®71 Impoundment Hearing&estimony of W. Rehnquist, Assistant Attorney General,

Of fice of Legal Counsel, Department of Justice) (“Traditio
General and the Attorney General.”).

“Scheduled Airlines TrofaDeff 87¢&.3d1856,636% (D.C.,Cir.11996) (intesnal qubtatipn® t
marks omitted).

Congressional Research Service 6
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Key Takeaways:Terms and Concepts

1 Congress grais budget authority by statute, permitting individuals to incur obligations on behalf of the
United States.

1  An appropriation is one type of budget authority and permits an agency to draw money from the Treas

1 GAO often issues decisions, opinions, artley publications that contribute to the development of
appropriations | aw. GAOds views do not bind t
consulted by the other branches.

The Appropriations Clause: Hi

Artidl ¢ hkE &€onstitutabh VbVegtits’lgonin€CendRdbdbys gshe
ConstirManiyonf 'Comgwerns ar el &leatu sfeosr tohf iAnr ttihcel e T ,

such as the power to regu/fObtoer rionmt eMokneeayt eoend ntd 6 b r
the Unit%dsSabltiesh Post OFfandes! aimeh dpaoirsste Rionadd s
suppor t™@omgrsess als o“thlaos mahkee aaultlh olraiwtsy whi ch s h:
and proper for caotyom@Pyitntd eEde¢gc Bteidda hlono t8h ero we r
Powers vested by [the] Constitdoroanynofhet Gover
department®® or officers.

The Appropriations Clause does not appear among
Clause appears in Article 1, Section 9 of the Co
goversmpuotver s . S9dneprodviSscicdansonare understood to
either because the partfemnlhlhec prsoeiisti omomredrers &
as levying taxes, t hat, given other pr‘%visions 0
Other claus@seof xPaeetised 4 md gtemes adppley msq t he f
government as a whole. The Apprwipde altiiliciretsa tCil am.s e
Cl ause PNroo vModneesy: s hall be drawn from the Treasur)
Appropriatioi®s made by Law.

Thus, t haet iApmsiso@flrmimdaement al rule i that Congres ¢

]
whimchney in tmaeg DBree adMypreymdogpting this fundament al

55U.S.ConsT. art. |, § 1.
56|d. art. 1, § 8, cl. 3.
571d. cl. 2.

581d. cl. 7.

591d. cls. 11, 12.

601d. cl. 18.

6lSedd. § 9, <cl. 1 (“The MiPgrsoastas amnof therStatesmewoexisting shalbthink prdpers u ¢ h

to admit, shall not be prohibited by the Congress prior to
I mportation, not exceeding ten dollars for each Person.”).
62Compareid. § 8, ecCongre$Thshall have Po wathid 8%, Ilcaly. a5n d( “cNol 1Teacxt
or Duty shall be laid on Articles exported from any State.

63 Barron v. City of Baltimore, 32 U.S. 243, 248 (1833).

64U.S.ConsT. art. 1,89, cl. 7. Thisprovison also states “and a regular Statement
Expenditures of all public Mo tdeThis StdieménandBaocounpt Clduseiissndte d fr om t
discussed in this report.

65 See e.g, Office of PersManagement v. Richmond, 496 U.S. 414, 424 9 9 @uy cages‘underscore the

straightforward and explicit commaiwd the Appropriations Clausét.means simply that no money can be paid out of

Congressional Research Service 7
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both continued and br8®as fhemohhehEntdhlei whhitlhlr pd$ §
of Rights of 1689, Parliament asserted®that it w
Parliament ¢l ai me dRitghhatts aanfiodm gl iitbtksehtainecsice ny i n g

Money for or to the Use eafogtahtei ver owwn ch obuyt pGrreatnet n [
for longer time or in other mann?&% nt oetrhetrhe s ame
words, Parliament asserted that any’suse of funds
authorization Fwameusnl awffwlgni Eeadd t his was a key ¢
cent-hbongsprogress toward® representative governme
On the other ha wednt,tehvye nmoi matroc t hnea iln8ttahi ned a me as
independence —ftthom ghatrhlaima lhehmtt c¢c1 ai med by monarch:

cent PWiilelsiam Blackstone, an English jurist who s
law for the Fdédndidgdgehies €abwpiar 6®me i Kiemsg

“ordi"nevgnuediandéndnt rights and property, such
by the crown and the revenues from it) that once
Foundi fisgu,n kh aadl mo s”"#Md oe nwoit hr infgi. cant 1l y, the Crown ¢
“e xatorr dirneavreynue . Though Parliament granted the Cr
Parl i'samemamtlsp eb ¢ 84l maslt,i ng f os darthtei Mo naeitdng.al

the Treasury unless it has been appropriated by an act of @Gehgre( qu ot at i o n UnitediSatesvo mi t t e d ) ) ;
Maccollom, 426 U.S. 317,321976)( pl ural ity opinion) (“The established rule
is proper only when authorized by Congress, not that public funds may be expended upleso hi bi t ed by Congr e

66 \When interpreting constitutional provisions, courts and scholars often consider the English legal tradition at the time

of the FoundingSee, e.g District of Columbia v. Heller, 554 U.S. 570, 593 (2008) (examining the &niggal

tradition); Julian Davis MortensoAvticle 1l Vests the Executive Power, Not the Royal Prerogati@CoLum. L.

REv. 1169, 1191 (2019) (noting that “the political 1magimnar.)
supremadadye®epiwasentrenched in the Founders’” minds, by way of
published histories from authors across the political spec

The Bill of Rights formalized King Wthrdné, formerly Prihcea nd Que e n
and Princess of OrangBeel W. 3 & M. 2, ¢.2 (1688) (dated under the Old Style calendgp)inted in6 STATUTES

OFTHEREALM1 43 (Al ex Luders et al., eds., 1963) (decdaring Par.l
Princess of Orange be and be declared King and Queene of E
The Act mirrored the Declaration of Right, a document that members of the Convention Parliament presented, along

with the crown, to the theRrince and Princess of Orange in February 1688FREDERICW. MAITLAND , THE

CONSTITUTIONAL HISTORY OFENGLAND 281-82 (1919).

681 Will. 3 & Mary 2, ¢.2 (1688)reprinted in6 STATUTES OF THEREALM, supranote67, at 142-43. Parliament
charged King James Il with violating this ancient rigtit.

69 SeeTHEFEDERALISTNO. 58, at 359 (James Madison) (Clinpwms ®Rdssiter ¢
as “that powerful instrument by which we behold, in the hi
representation of the people gradually enlarging the sphere of its activity and importance, and finally reducing, as far as
itseemsthh a ve wi s hed, all the overgrown prerogatives of the oth
70 SeeJosHCHAFETZ, CONGRESSS CONSTITUTION: LEGISLATIVE AUTHORITY AND THE SEPARATION OFPOWERS46 (2017)

(“Under the Tudors, Par | i almethority owes experfididuress mo f F rdefeen et iMali ttl @
words, it hardly dared to meddle with such matters.” (quot
“"Alden v. Me., 527 U.S. 706, 715 (1999) (calling Blackston:

foundinggener ation”) .

72| WILLIAM BLACKSTONE, COMMENTARIES 271 (1765).
73\d. at 296.

741d. at 297-98.

SE.g, L Ann. 1, c.1 (1702)eprinted in8 STATUTES OF THEREALM 3, supranote67 (providing Queen Anne
“Subsidies of Tonnage and Poundage” and other sources of r
Her Majesties Life”).
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matter, Parliament may have contEimgIlliesdh pmamar sl s
enjoyed significant finadfcial independence from

The Appropriations Clause alsothatakkeke¢ddprnovih
of the ConstitufNeamdly @dihverdtdade tshtea tSesc oenvde nt u a l
Continent’al Mfgngi@adopdal suchh government as shall,
representatives of the people, best conduce to t
particular, an’dyAmedro¢petaisnigntng e @Rmmdd tlustliomd .and

Conne €rteitcauitned t heir colonial charters with only
law into the "MMaosteenaheceansriytutions in effect
the appropeiratbonbhepg’ Otheee ke¢gitel aomse¢itutions of
expressly assign an appr o®PpBruita tnioo nsst aftuen cctoinosnt ittou tt
allowed a person to draw moneyafuthmrtlzratdtoat e Tthr
framers of certain state constitutions went furt
that had been payable to tfThesgcwhenethadErambae
arrived in Philadebtphlyg sommbhe bftd78pFrinpgeangdne
was that control over the expendit®re of public

76 SeeEINzIG, supranote?, at 119. Indeed, before the Founding, historians contend that the Hanoverian kings used

these revenues to influence members of Parliament. Pervehselypyt, Par 1l i ament s grants of re
the Monarch’”s reliance on Parliame nSeeidatl12326 (goncludings bec a me a
that “there can be 1little doubt trihpiian durifigthe 18th aeaturnawas pi ct ur e o
really substantially as high as contemporary c¢claimed it to

771 WORKS OFJOHN ADAMS 217 (Charles Francis Adams, ed., 1856).

78 G. ALAN TARR, UNDERSTANDING STATES CONSTITUTIONS60 (1998). Connecticut adopted itsfiConstitution in
1818.SeeCoNN. ConsT. of 1818. Rhode Island followed suit in 18&2eR.1. CONST. of 1842.

®SeeDEL.ConsT.0f 177§ art . VII (providing for the appointment of a °
such sums of money asshallbe pr opri ated by the general assembly, and be |
MD. CoNST. OR FORM OFGoV’T of 1776, at XX-XXI (specifying that the House of Delegates would originate all

“money bills,” a term defngedioneyinal todbe akbkabuklksd Cappt bp
“for the suppor tMASS CONSTIOfd78@ 0o ¢t n e n §” ) ; art. XI (“(No moneys
treasury of this Commonwealth, and disposed of . . . but by warrant, usdartti of the Governour for the time

being, with the advice and consent of the council, for the necessary defen[s]e and support of the Commonwealth; and

for the protection and preservation the ianchhaubsiettatnst’ss tshtearteeo
legislature, “NH ConsGefid783, pt. Rreptinted inTHE PERPETUALLAWS OF THESTATE OF NEW-

HamMPSHIRE 16 (John Melcher, ed., 1789) (substantially similar language to that of Massachusetts Constitution of

1780); N.CConsT.o f 17 7 6, § 19 (“That the governor for the time bei
such sums of money as shall be voted by the general assembly for the contingencies of government, and be accountable

to them f oPa.CoNdteo fs aame/d),; § 20 (providing that president and
the treasury for such s ums 8.G.Const ofll178, arte XVh(ghrecting thatmoa t e d by t he
“money be drawn outt obfy tthlee pluebgiiscl atrievaes uvarwt lbaur i ty of the st
80 SeeGA. CONST. of 1777;NJ.CoNsT. of 1776;N.Y. ConsT. of 1777;VA. CoNsT. of 1776. That said, some of these

state constitutions dealt with the issue tangentially, expressly referencing the procedwesfarpag “ moEmge y bi 1 1 s . ”
N.J.ConsT. of 1776, VI; Va.ConsT. of 1776, VIII.

81 SeeMD. ConsT.ORFORMOFGov’To f 1776, at LVIII (“[A]l]11 penalties and f
or proprietary, shall go to the Statsave only such,astheGirer al Assembly may abolish or o
Pa.ConsT.of 1776, § 33 (“All fees, licence monevy, fines and f
his deputies for the support of government shall hereafter be paid to tletmgasury, unless altered or abolished by

the futureVAGOgST s loadt Wwr7é7.6”) ;XX ( “All escheat s, penalties, and
shall go to the Commonwealth, save only such as the Legislature may abolish, or ethepviso vi de for . 7)) .

82 SeeGerhard CaspeAppropriations of Powerl3 UALR. L.J. 1,48 ( 1990) (explaining that “dur
period money matters were primarily thought of as a 1legisl

<
(¢]
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Perhaps for this reason, the Appropriations Clau
Conventidamli BVheaat ing over the Clause, +he Framer
then conceived as a body whwowl dnehmbwer st hteh ep sweart e
originate or ame*dTdheappmrepr ipatoipons sHialplpsr.teiparniat g o @«
functiesh@dtlatBeid 1 s for raising or appropriating
Branch of the Legislature, and shal®Thniost fbier satl t e
proposal “acnodn ttihnaute dno mofargymsthlad lp bkl da avme asury |
of appropriations to B%REvoernitguianlaltye,d tihne tdheel efgiartsets
limitations on Senate origishaldienaaddsame¢hdrhe on
the curr®nt Clause.

One particular snappnoprodtiCongrpewer did draw d
Framers proposed assigning ¥®omMonkalesga ttchse fpeawree
standing armies in times of phacsizendfthupepceoep
ar Pt her delegprepamattédntshdtor war  aanrde ugregneedr a 1 |
colleagues to avoids uanbdiulliyt yl itnoi tpirnegp aGoefgfroers swa r
The delegates e Womtgualslsy cogideae ddotthantake an approp
lasting long¥Fhe hGmn s twiot wteiaam .t hu st piroe iadrd t hat
support Ar mies, but no Appropriation of Money to
Ye a”*Al e xarn dHami 1 t on explained that this provisior
Clause, woul d*“roe qdueilrieb eGoantger euspson t he propriety o
f o’fmtt 1 east onc & oenvee rtyo tawon eywe arreds, a‘llenct li ame otnh e ihre p
sense of the matter by a f or%hlusv,otCo nignr etshse cfoaucle
abdicate to the President th% decision of whethe

Supreme Court Interpretation

The Supreme Court has construed the Appropriatio
casefSommlportant principlhesapgpdmaemnkiihmg ptohtee nGliaaus e
power of the Appropriationss. Cllhats s@€mumests sweell el ¢ taiso ni t

83 1 THE RECORDS OF THEFEDERAL CONVENTION OF 1787, at 54445 (Max Farrand ed., 1911).

841d. at 524. In the draft text quoted above, the Framers us ¢
the House and Senate, respectividy.
851d.

86 2 THE RECORDS OF THEFEDERAL CONVENTION OF1787, supranote83, at 610 & n.2, 61819.

87E.g, 1 THE RECORDS OF THEFEDERAL CONVENTION OF1787, supranote83, at 143.

88E.g, id. at 329 (Eldridge Gerry) (proposing a numerical cap on troop strength in times of peace).

891d. at 330 (Jonathan Dayton).

9% See id at 508-09. Criticism remained of this proposal during the Conveniee. id at 509 (Eldridge Gerry)

(reiterating his call for a numerical cap on troop strength, urging -gesrelimitation on Army appropriations, and
criticizing the twoyear proposad s “dangerous to liberty?”). During the ratifi
Convention’s close, opponents of ratificaSedegEssaysi nted to t
by a Farmer(1788),reprinted in5 THE COMPLETEANTI-FEDERALIST 1.42-1.43 (Herbert Storing ed., 1981)

(cataloguing features of the English system of government
army and arguingthethgnr oposed U.S. Constitution | thecappeopriatonomi | ar pr ot e
money for the support of their army must be from year to vy
91y.S.ConsrT. art. I, 8 8, cl. 12.

92 THE FEDERALIST NO. 26, at 171 (Alexander Hamilton) (Clinton Rossiter ed., 1961).

%3 d.
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ch are pdiosvd wWlses ghdioi vl atlnhegew, Aopnp r opr i ations Cl anu

of private parties as against the federal
ecuti ve rbersasn cahn;d ainndp [tihe'sd al b pmliittsy otno Coomngtrrecs]
es using i1its appropriations power.

o+ "o
-
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f cts on Private Parties

preme Court has most often construed the A
t theompetrpmymentoodvetyefedsdeBppropniat
"FReési da,® heWdlokuert held that a private pa
ment t o poary oabnloimgsagteiwoinend @debgr ess has appro
e debt. There, the widow of ertfldgnodver nment ¢
ed a jury verdict stating that the federal
H01 obtained what shethhoWghtetdoSbaetesju
ioned for a writ of mandamus in feder
d a clea¥Ldweralc dwmrttys tde mpiaeyd ttheer dreebq u

S

o =
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1n
r
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Court affirmed, d e ciedliyn gb rtohuagth tt hhee’srwipdeotw thiaodn
ict had not led to a final j“mdgmbwut] aghd ehe
d a’tfiuornt hfeorr proceedings®RFhe c@duretc tt hoenn trheet ¢ du dr
ecovertyi schaadvevm uwidt % Qa] ff ipreaclu I ji tetdrog mterhpeto.r t a n ¢ e
t, mno statute authorized ’st hdd®Ae.car erteasruyl tt, 0o npoa
would the witddédw heclirabbderdasmeplananyy hoenr pt he g
as eds hduesbbta,ndt he petition sought reTheef prohi
t explained:

—

AN~ < 4 s #"DR O 5 o
co3 0000z
=

6 —c

No officer, however high, not even the President, much less a Secretary of the Treasury or
Treasurer, is empowered to pay debts ofuinéed States generally, when presented to
them. If, therefore, the petition in this case was allowed so far as to order the verdict against
the United States to be entered on the books of the Treasury Department, the plaintiff would
be as far from having claim on the Secretary or Treasurer to pay it as now. The difficulty

in the way is the want of any appropriation by Congress to pay this claim. It is-a well
known constitutional provision, that no money can be taken or drawn from the Treasury
except undean appropriation by Congress.

However much money may be in the Treasury at any one time, not a dollar of it can be
used in the payment of any thing not thus previously sanctioned. Any other course would
give to the fiscal officers a most dangerous disune??

94 Keepseagle v. Perdue, 856 F.3d 1039, 1073 (D.C. Cir. 2017) (Brown, J., dissenting).
952 U.S. 272 (1850).

%|d. at 27374.

971d. at 274.

%|d.at2888 9 ( “The petitioner a
have offered no evidence o

n r husband have mwneglected to
f
®ld. at 289 (offering this a
(
n

he

ne, on the verdict of 1indebte
ed anal ysdesalsOfficeofarsce future e
90) ( char Reesideoncerningthe t he Cour t
alternative ground for decisi

Management v. Richmond, 4963J. 414, 425
Appropriations Clause as a

1001d, at 291.
10114
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Federal courts Raesi ddéemsce irmpea fofni romie dshe Appropric:
rea%h.

I art v. Ui hedCStateset fpritthc R écedindmelglr 25y of t h
may expressly prohibitamscebloifgatni parpipw sotffér ri paatd tomy t
Hart received a pardon i‘anNavd¢ mbeowi « thdnfdhtehgr havi
Confederate States of'Nmerciad mé¢ufpmgmghot Giovil W
t hi fifglso)ur, cofmdadnpr dvirdge the federBugovernme:
under an 1867 joint resolution of Congress, 1t W
angaccount, ¢ l”hieth,d dbry cde mamrd on who supported sec.
cladmatred to goods or serWUThesCopurtviafefdi hmefdra &
denyi dsg cHaaritm, t lke‘&fp] It eimmiswrigt lhyi n t he competency of (
declare that the claims mentionaeadlidnhthdurdshetr =«
Congtfemd ,t his was true even though Hart had rece
John'®on.

AsReesiinbe,r vactpsri vate party seeking payment from t
appropmedtei Ftyhtl apper mi t s the payment, as the offi
federal government 1 ac Kwhgeem eprraels editneddo oy ytnhteom.p a y
Congress may specify that the appropriations it
pasypecd di'®Khit sngrediss omatli on cddhd Hpmegar sharsh

refuses to pay’Batpaeaommeniatorsaom the Constituti

0235eeRichmongd496 U.S.at422 5; U. S. Dep’t of the NaR3d1389,1347DdC. Labor Rel
Cir. 2012) (Kavanaugh, J.). However, the practical effect of this holding is limited. Through enactment of the

“Judgment Fund,” Congress has permanently appropriated sum
settlements,andnt er e st and costs” where (among other things) “payrt
§1304(a).

103118 U.S. 62 (1886).

“The Fifth Amendment provides that “private property [shal
compenslthSConsn , ” amend. V. In effect, the Fifth Amendment i mp
compensation,” if the federal gov eSedriratEngtish Evangdlicall s ]” private
Lutheran Church v. Cty. of Los Angeles, 482 U.S. 304, 315
rights mnecessarily implicates the constitutiofkard obligatio
discussion on how this provision may intersect with the Appropriations Clause, see CharleCoigfetling Federal

Agencies by Claims on Their Appropriations? The Takings Bill and the Power of the Biygee J.ON REG. 501,

505 (1996).

105Hart, 118 U.S. at 6465.

106 |4

1071d. at 65.

1081d, at 67. The Court reached this decision while noting that Congress had separately allowed payments of
obligations to mail carriers in certain stymenes, exempting

prohibition. Seeid.

109 ReesidendHart do not appear to involve an attempt by Congress to repeal an existing obligation, and this report
does not address the constitutional 1imitatioilee that might
eg,Cherokee Nation v. LeavA tstt,a t5wt3e Ut. lSa.t 6r3elt, r o6adcot i(V2e0l10y5 )r e(p‘u d

contractual obligation may violate the Constitution.”); Un
(plurality) (noth g t hat the federal government has “some capacity to
but that the “extamtmadfnst lsaotmeowshma c iotbys c.ur e ” ) . Moreover, the

an obligation does not rescind tiubligation.See, e.gMaine Cmty. Health Optiond40 S. Ct. at 1321 (explaining
that appropriations that areoinpayfibhbeeGoveonmaent 5fydabt o)
obligations” (quotation marks omitted)).

Winpracte , even prior the Jud geesapnanoteFOR(distussing the Judgmentd-und)i n 19 56,
the federal government was a fairly dependabled g me nt debt or. “A study concluded in
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mandatings Cpoanrgtriecsi p a tpiaoynmeinnt tphreo cceltsasiomst h€1 AAppa opr
protectsfumdd pubodngr e sau tdhi odh enzopta yhmesmeg aawf s ¢ | 4 hm

United Statld&an tohpeproer twionuiltdy for collusion and co
suits between the clthemgotv'EiCompgktetsdmd co fifni aeprpsr oovfi
claims guards against collusion 94h]l]dhe momewnener a
fact, that the subject must pass in review befor
making andtswmlgstcdmti ms, which would in a great me
were subject to no™ estraint, and no revision.

Key Takeaways: The Appropriations CIl a

1 To recover money from the federal government, a private partysinamong other thingsdentify an
appropriation that is available to satisfy the judgment.

1  Generallythe Appropriations Clause does not require Congress to appropriate funds to pay an obligati
asserted by a private party

Ef fects on Executive Power

The Supreme Court has also applied the Appropria
branch officers and employees exer cKinsoitneg ve.i t her
United®™®Si@at@surt hel dsthatfr eqdoreshteirt btriammal power
compel paymentundé&spapproppfamdadt ot yh ep epranyintetnet d

During the Civil War, the fedepards gmale rmmemder tsye i
he had committed tcreadTome. bgyo vseurpnprnoerntti ndge psoes i t e d t
t his e Phatae, TPeasudynt Andrfewl IJ ophanrsdmn gamd t
rest arleld rKngohttes ,t opr i vileges, and i mmuni
madsuai®Kaotkenegfied tha because seizur
e consequences of his treason, an offen
to the proc&leds of the ale of his prop

The Court dase jcelcatieml. Klnhoet Court begans byamddn ndgi d h

t
r
S

not, by its terms:) daolrlf efid¥E daec pr otfentnh go fP rkensoi tdee n t
framed his pardon in that way, the Reesident wou
property. TH®Rdopeasr dnoont pdoeweernd on congressional au:

”

in 70 years when Congress had refused to pay a judgment.

111 JoSEPHSTORY, 3 COMMENTARIES ON THECONSTITUTION OF THEUNITED STATES, § 1343(1833) see alscCincinnati

Soap Co. V. United States, 301 U. S. 308, 321 (1937) (notin
restriction upon the disbursing authority of the Executive
112|d.

11395 U.S. 149 (1877).
1141d. at 149.

115 |d

1161d. at 152.

117See idat 153.

118 |d

19SeeUS.ConsT.art I I, § 2, c¢cl. 1 (conferring on the President th
Of fences against the United States, except 1in Cases of I mp
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may grant a pardon without a statute authorizing
from granting a pardoff’Bun 4hy goasvermmealktadhsadofleg
proceeds from’stlpeopalhd¢ yofi nKndhtte Treasury. This de
Appropriat‘Howsv€tahaege . . . may be the power o
PresftdeentCour t“t Rxpdh asnn & dmidt t o 1t, -—aist tchaenrneoti s t
touch moneys in the treasury of the United State
Congi®ss .

The Court likewise relied on the Apprionpriations
Of fice of PersonnelManmagementny. aRpcbmondtion s
the executive branch may not bind the government
carries out a statutory progrdavm.s eldn Rli %c8&6émo nNa v ya [
Navy welder, that hti mouvwvdr pbuwstukRowvttrgsadcmi HPpacitng
federal law to disability benefits. The Navy bas
eligibility rul esnpo dwhfiidelnd if m ¢’y 9 HtAihnEeo mvgatrikr enea d e h i
ineligibpedfifdecl ihebility rul eyvgenatdoednlideljde hfiemd e r a
bene?PRitcshmond challenged the denial of benefits,

estoppel prevented the government from now argui:

benefits. The government had earlier wauled t he op
remelngible for benefits ), iaenrd aRdivcihcneo nwthechna da crceel pi
patitme work that made him ineligible for benefit
Equitable estoppel may apply in litigation betwe
available to one partystodué®Widngnhaemae€outd th
considered Baskmomndough, lower courts were divi d
estoppel applied 3{Tghaciungsht itth er egfouvseerdn nteon tr.ul e o u't

involving the eller @dugthwer edjjseneatpepdh ¢ c at i on to t he
States in cases involving mPAedanrdi md attonst hg aGCmws
ruling was mnecessary giAmeyn etxheer cAipsper oopfr iaa tpioownesr Cgl
ConstitutienottlhbhemwmnBr @afclhds of Government i1is 11 mi
congressional controt®Javdr afunhse PPretshaefirte amawr y

1205eeSchick v. Reed, 419U.8.56, 266 (1974) (reasoningdlowsfiomthet he Presi dent
Constitution alone, not from any legislative enactments, and . . . it cannot be modified, abridged, or diminished by the
Congress”).

21Knotg 95 U.S at 154. Though it appeareditmid resolving the issue, the Court has suggestediita€ s

principlre gappllieesss ‘of whet her the Government's ownership of
of the United States would need an appropriation to return funds eustpeeposited into the TreasuBepublic

Nat’l Bank v. United States, 506 U.S. 80, 94 (1992) (Rehngq

122496 U.S. 414 (1990).
12319, at 417.19.
12414, at 419.

125See, e.g Kosakow v. New Rochelle Radiologg ocs ., P. C., 274 F.3d 706, 725 (2d C
equitable estoppel is properly invoked where the enforcement of the rights of one party would work an injustice upon

the other party due to the 1 awmotredrs’ sorj ucsotnidfuicatb.1”e) .rel i ance u
126 See Richmondl96 U.S. at 422.

1271d, at 42324,

18GSeeid at 434 (“Whether there are any extreme circumstances
payment from the Treasury is a matter we need not address. As fetamyodaims, it is enough to say that this Court

has never upheld an assertion of estoppel against the Gove
1291d. at 425.
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without an “apdropali awswdsengf the equitfadblparndtox]trin
a money remedy that C¥®ngress has not authorized.

The Court dpustsyl Drneefderietesce t o thefAppdompntadi pms p
ttassure that public funds will be speamntheadccor di

by Congress as ‘tao jtuhdeg mweonmtmorne fgloecocdt,e d 1 n a stataut
appropiPiftibea. Court applied estoppel, executive
administering government progrsamdpietnguddcedffonsihb
administering programs at?Acfoaddngfe¢owenthes €Couaf,
Appropriations Clause foreclosed that result

Anotchaesre bears mentioning. Though it 1is mnot a <co

Kendval IUni t¥8ids Satuastiheodr i it mf loir ¢ &£ tdsin @arpepsrsopri ati ons f ui
I Kendalthe Court r8capnilied Congmeose, by statut
ubordinate executive branchl ocfrfeidciitael’ds .a Tchoenrter, a ct
count for transporting the mail. After a chang
stmaster Gener a¥Thvd tchadmwterwa ¢ theer cpetdiittisaned Cong
an itself deter mi neempcorweedrietds tohwee dS,o 1Gocnigtroers of t
e ,as@mmrgdesscted the Postmaster General to cre
m the solici®AftdecildedSwhscidtier made his find
fugddet d hef fnunldhr guedgtin the lawsuit that foll
ntrol how the Presideit directed execution o

(e

©C 0o e 55 0

n
1
f
awing a distinction between ths BPBmbeordenmtten
eem,t ht he Court rejed&tedpfvie fRos amadhti esr pGoweesah
om the constitution, [t]he [President] is beyo
de prescribed by the cons tYBwtt itomi st hdiodi grho tt hme
“every officer in every branch of th[e executive
the Pr¥®Radéetr, Congress may impose statutory dut

no discretion aver msoWahtedh edtubtegyei¢ d pealt hceourts cou
of ficer stuoc hp ddtFtlvieenst.e r ms ofofhehsutdms panitoed claim

Bk—hﬁc O R Sy »

o= -

1301d. at 426.

1311d. at 427-28.
132See idat 428.
13337 U.S. 5241838).
1341d. at 608.

135, at 60809.

1%6|d,at6121 3 ( “I't was wurged at the bar, that the postmaster gen
the President, with respect to the execution of the duty imposed upon him by this law, and this right of the Bresident i

claimed, as growing out of the obligation imposed upon him by the constitution, to take care that the laws be faithfully
executed. ”) .

137|d. at 610.
138|d.
¥¥)d. at 613 (“The act required by the 1 awhetretatorswiththe ne by t he

full amount of the award of the solicitor. This is a precise, definite act, purely ministerial; and about which the
postmaster general had no discretion whatever.”).

1401d. at 614, 62324.
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soli“@wasoa matter resting enfame¢ltyhe nPohtetmadisser e@
counlodc ontrol Congress, oP* the solicitor, in that

Kendaljlected the contention that a subvamsdinate o
alone subject to the direction and control of th
duty imposed up8AUnhdikme ntdsa Itlcha sodiamvg, Congress may
that requires subordinate executive officers to
wa¥This authority is important, because the exec
Congsepower of the purse(hy mdfysoomginothlel mgane
Congrecbsys )obalsi gating funds for ratpwmiEgpasne |®®9, p M i
Re hnquiAsts,i stthaemt At torney General of the Office
Justice of the Ukdndadh iSttlhadreist,y paog anitnesdt ttohe asser
powdgtwr efuse to spemndd bfyunCdosn garpeprso pfroimahteer pat hecul ar
statute makingbiy hiet sa ptperomsr isacu ohmtThonghudt bethe
of ficials within the Nixon “ARdenhinngiusitsrta tfioounn ds oiotn
“extremelyg floffmmntate & constitutional theory to
comply with the Congtretssliomatl whemcthoere¢hODusgplnd
foreign affair¥Letenatnenaleddfneesimilar reaso

KeyTake aways: The Appropriations Cl ause

1 The Supreme Court has held that an executive branch officer or emplmaenotobligate Treasury funds
in the absence of an appropri ati on, edfthephrdod powey.

1 Supreme Courtcaselaw provides support for the proposition that Congress may implement spending
decisions by drafting statutes to require the obligat@rexpenditureof funds bysubordinate executive
officers or employees.

1411d. at 611.
1421d. at 61213.

143 3ee, e.g.Pennsylvania v. Lynn, 501 F.2d 848, 854 n. 21(D.C. Cir. 1974) (stating that Congress could set conditions

in statute limiting the executive branch’s discretion over
the contrary would notbeklie 1 y o f a s e r i Kendall 37dJSe584); CanstitutioralcLimitationsgon

Fed. Gov’t Participation in BindikKepdalstands fartheproposiion 19 Op. O.
that the executive must comply with the termsalfd/statutes and that if a statute requires the executive to submit to

binding arbitration, the executive must do so.”); The Pres
(1988) (noting thaKendall“ c an be read tonstppoéorthethexprapovefsoduty fait
laws requires it to spendcff ulnidnsc oaltn tvh.e Wiigrielc,t i500n8 oU. SC o nlg8r2e,
agency is not free simply to disregard statutory responsibilities: Congress myg eigamscribe agency discretion

to allocate resources by putting restrictions in the opera

144 Memorandum for the Honorable Edward L. Morgan, Deputy Counsel to the President (Dec. 19ep@&®din
1971 Impoundment Hearingsote53 at 283.

145 Impoundment of Appropriated Funds by the President, Joint Hearings Before the Ad Hoc Subcomm. on
Impoundments of Funds of the S. Comm.oow&t Ops. and the Subcomm. on Separation
the Judiciary 93d Cong. 380 (1973hereinafterl973 Impoundment Hearinp@estimony of J. Sneed, Deputy

Attorney General, Department of Justice).

146 Memorandum for Edward L. Morgareprintedin 1971 Impoundment Hearingsupranote53, at 283.

147See, e.g In re Aiken Cty., 725 F.3d 255, 260 (D.C. Cir. 2013) (granting writ ofdaanus against the Nuclear

Regulatory Commission requiring it to continue with the 1
waste repository at Yucca Mountain) (stating that where »p
perform a statutorily mandated activity” as to which the P
basis for a court to excuse the agency from that statutory

113

«
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ThAppropriatisonlsi fiiltasus e

Despite the’sSupbamd Cewundti ng ofatt hthaApprOpati mrtd o7
of ths Casvretlaw B%Fdr sthearet iComirtg . hasdokesl dotthat t h.
apptloy money hel dntbyo uthsei e vUerrient nBd ¢ S ts atr gas fude.nd eQrsablo r
district court ordered forfeited to the United S

ntually nettifNof20p6006henepfoondsdwere paid i

ds isna t he ’sdirsetPPiifctte yc. oruercte i ving a full pardon a
itioned the district court for afhlamdde¢heresto
reme Court held that this acddmal tcy ud tdt dbeh qgd a
sromffense, but the Presi‘fgemal pprdoned mhat O
don of tH¥Thd fGauwrt itsjeddhedptbpricé¢namythanter
ernment c¢anofonby abcet "tHAfs p@ohnegirCeosusr.t expl ained t
Kngtmntil a third party received the proceed:
Treasurwertthevigthameddhs control of the court,
ceeds had accrued so as to prevent the pardon

= o0 Mn o oo <

e Appropriations Clausardi dfndthebdordreidmnder pr
yment to Osborn would not cionmg tfa otmh e uGodwsr ti,n t
ngseexclusive control over funds extends only
es not appeaGoutrhta th atsh ee vSeurp rheemled t hat any porti
agency to depoisd tt It ch PITrhemassdwsrayi.k eye coimposnent o f
t 1impl efme pto wan gwrfestshe purse i1is the requireme:
ceipts Act, that agencies® deposit public money

o

n " TP aaNM 4 B TTRT QN hao
o 5B 0 0 8

@

condhe Court haesssscpoweranfiedh€opgrse by relyin
constitutional pr ovVsi saiboinlsi ttyh atto Iwimti hth oClodh gfruems ki n g
Gener@dngress has fuwprovodedoloofesdaetlta¥iofficers
The Framargedegcohough, that 1if this control exte
judicial branches, Congress could use i1its approp
other branchd&edeWni t,isiAd Riap atdlgen d Hwenc hkdnt hat

148The Court has also held that Congress caeretcise its appropriations power in a way that violates

constitutionally protected individual rightSee, e.g.United States v. Lovett, 328 U.S. 303, 315 (1946) (invalidating an

appropriations rider because by prohibiting use of appropriated fundg tbepsalaries of named government

employees suspected of being communists the rider functioned as an unconstitutional bill of attemdésy).S.

ConsT. art I, § 9, c¢l. 3 (“No Bill of At t aiahrightsccasesaree x post f¢
beyond the scope of this report.

14991 U.S. 474, 475 (1875).

150|d.

1511d. at 476.
152|d. at 477.
1531d. at 478.

154 United States v. Knote, 95 U.S. 149, 156 (18%@g also Osbotn 9 1 U . SThe pawer ofidthe @ourt over
moneys belongig to its registry continues until they are distributed pursuant to final decrees in the cases in which the
moneys are paid.”).

However, at least one scholar has argued that the term “T
understoodaa “[ a]ll funds belonging to the United States[,] rece
whether in the form of ¢ as h,SedéSith,supranate®,latel356.r oper ty, or physi

156 See infranotes197-237and text.
157 Embry v. United States, 100 U.S. 680, 685 (1879).
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Congwesh full control o vceoru“hpdrackseind e[nttlsida 1P rceosm pdeennst a
fortitude by opefoamfciomgupni hisbymdegeaif®ag to his
Hami betparately “tchheu tcioompelde ttechasteparation of the ju
powemwmul d not “ibne aancyh iseyvsetde m which Il eaves the [jud
pecuniary resources on the J&%°The isGaintlutgromnts of
therefore provides protections for the salary of
Congress may mnot 1incr&asse lamr ydecurr’siansge rtthhee PR reessi idd

of f'%ced Congress -mbauyt nmaty—diemcerrecamslseer i es of federal
judges during ¥heir terms in office.

The Court has mnot applied the prohibition agains
invalidated appropriation ridersertahafjfudgbtawtutluy
their terImbkniitne do fSftiachee.s8 1 4vs sWiolfl federal judges su
claiming that Congress had uncH%WUsdetuthendhlytde
in effect, feder al ajnundugadls wiossge proditdkekd ¢ odamGener a
empl oyees, which the Court®™®Bagidn Winsgeaslien (FyW)a st a
1977, and continuing through  hF¥e98®0, wGorwhr e dgs adn
limitanhiepproprdaenyong acpay adjustment for just
ot h"fTwo of these blocking acts became law before
statute applied, while the othercawd¥lbnecame 1| aw
Wi, It he Supr e mé&  Goaulratr yheeidlftdsrtelmasteposes of the Comp
Cl aliasared thus Congress cdodadldy nwhebliotckt adhes iafcfiea

compensation dAret iagnlded PtIylabl e t o

This dividing line, between contingent and veste

discretion to increase (or not increase) the sal
indepe fiTdoe scaey. t hat the Congredscudavidgnettlakties :
was executed would mean the Judicial Branch coul
announced future intent as to a decis¥®on the Con
Applying this divididng hlei tevo thHeo c&d mrgt sitmv ailt ied a tt
the start of t-hbey rwhliecvha ntti niei stchael sydolaarr yd einn cerde a s ¢

158 THE FEDERALIST No. 73, at 44142 (Alexander Hamilton) (Clinton Rossiter ed., 1961).
1591d. No. 79, at 472.

®0yscConstart. II1, § 1, ¢l. 7 (“The President shall, at stated
shall neither be encreased nor diminished during the Period for which he shall have been elected, and he shall not
receive within that Period anyloe r Emol ument from the United States, or any

®lidart. III, § 1 (“The Judges, both of the supreme and infe
Behaviour, and shall, at stated Times, receive for their Services, a Compensatibrshaliioot be diminished during
their Continuance in Office. ”).

162449 U.S. 200 (1980).
16314, at 20304.

164 Seel_egislative Branch Appropriations Act of 1977, Pub. L. No494, 90 Stat. 1439, 1446 (1976) (FY1977
blocking act); Pub. L. No. 966, 91 Stat270, 270 (1977) (FY1978 blocking act); Legislative Branch Appropriations
Act of 1979, Pub. L. No. 9891, Title I, § 304(a), 92 Stat. 763, 78D (1978) (FY1978 blocking act); Continuing
Appropriations Act of 1980, Pub. L. No. 8%, § 101(c), 93 Stat56, 657 (1979) (FY1980 blocking act).

165Will, 449 U.S. at 2098.
1661d. at 22829.
167d. at 228.
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relief for the two blocking statutes that became
and t hrues abneyf s al ary *ncrease had vested.

Thiirdhe Court has owmnitedeStRi@esokedKd€ipamr,atiimn
powers principles to hold that Congress may not
another branambl tdxertd idsheesirnpgoewefrisom a complex back
court decisions afldn closhégd.,e stsh eo nSaulpnraedmeido@Rtuatte sh ev.
Padel|“ftohradd a person pardoned “Waosr assu pipnonrotcienngt tihne 1
thdhuge had neWienr tphaer Yfilebbbeplgihieoine.ai nly afforded ai
comfort to'btyhactemegl hsosurety to certain bonds,
had a right to the proceeds feo@mi tHEhWafeunotd his
thus affirmed a judgment of the C8urt of CIl ai ms
The next year, using the appropriatPRadsel horradess,
Congress appropipaymedat$Sbdd j ahlimeomiabyy bteher ender ed
Court o9 nCKaivmsg ”bfilticnhiatienda mypgse o Thak d mint at i on
includegriopribhehiwmimi ted proof of a pardon or amne
into evidence or consiineswpp drytTihhee ntcoauirnta notf hCalda i
prove loyalty “iorebh¥oefUnainvyed’dp 4Srtdantneisn di vi dual acce
pardon for acts done in support of the Confedera
t he pse rascocne pt a fcccen cwlowsl idV abfeeivi ddi’iAgigbichs eyt hen bef o
federal court that fit th,snaoatawictRladitgyd dwvdbiwdglio have
appropriation was available to pa¥° the judgment

168 See idat 224-30. In 1989, Congress amended the-ofdiving formula statute to its current form (the 1989

statute). In 2012, sitting en banc, the U.Su€of Appeals for the Federal Circuit held that blocking acts passed in the

1990s “constitute[d] unconstitutional diminishments of jud
1186 (Fed. Cir. 2012) (en banc). The Federal Circuit distimga\Vill by characterizing the 1989 statute as

“pr ovi d [of-liviggladjustments]taccording to a mechanical, automatic process that creates expectation and
reliance when read in 1 idgah181oGiventthisexpéttatiame n s &tlii@am c€l, a Wsad 1” s i
federal judges are entitled to expect that their real salary will not diminish due to inflation or the action or inaction of

the other branclihesatofl IBod4v.e rnlnfe nat .fut ure Compselfe ss wishe[d] t
executing pay increases under the 1989 statute, the Federa
restructuring of compensation maintenance promises cannot affect cusréntlyt i ng Ar tld. atld85. TheI judge s .’
SupremeCotr has not granted review in a case raising questions
would otherwise go into effect under the current statute.

16980 U.S. 128 (1872).

170 SeePrice,supranotel10, at 39899 (referring tcKleina s an “i mportant (i f f-aranously opaqu
decision”).

17176 U.S. 531 (1869).

172K]ein, 80 U.S. at 13233.

173 padelford 76 U.S. at 536, 543.

174 See idat543.

175 Law of July 12, 1870, ch. 251, 16 Stat. 230, 235 (1870).
176 4.

177 Id

178 Id

179 Seeld.

Congressional Research Service 19



7

Congress’s Power Over Appropriations: Constitutiona

asitrh i s bKbk &idkmocph,ed t he JSispr dmek eC Pwmrdte.] ford, Tr e a
i zed an’sd®csootltdo nK1 ddienpmrsd ¢ d endgs to f t H®J ussatl el iiknet o t
del fordyoKhatarhhg become the surety on the of
e rebel confederacy?®Amd jsws tgilviekne aP add ealnfdo rcdo,mf
r Kd.ein sought an award of thé*® proceeds from t

stion Kdfewarse whetnlBeadrhleieamiet Chimat il m
enf omha infi ftaltd p@osvsmom whoot shaidn per for
e Confederacy would’beclianiem iwgoiubllde f
nied. But i mh £%Thoeo nCto udritd rneocto genni fzoerde e
t he 1 egisl atguarnei zhaatsi ocno ipnhde teex icsot netnrc
ms (t he (¢aomd tmawyh ecroen ftehre ocra swei tohr hi ogli dn
W®The devisiomfused to find that this
se “I1 ht waHsitthtte Constitutiowmrdhatnteadkpaf tmkea
overnment . . . shall bB¥Congsetappspheiatidn
mproemperly i1intruded upsopnh ebroetsh. o(fo ntighsee sost hseoru gt
proceedings 1in the f e dperreaslc rciobu[ritnsg J[f orru Itehse
n to the Judicial Depart me'f®¥Andf the gover
s had trs edfTardetl mimtc » unbobithaomdam d wi t hou't
ng upon the finality o'fi nfdeedeernadle ncto wrxte rjcu d
icial p&wera,r doorn tplhoeweBr esi dent
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edionres not es-tiamd isthl @ faond ghitst idn gwmil alwifmgd bet we ¢
ropriations riders, and the Supreme Court doe
opriations rider in -afppwbaseconessenbecdThsse d
vant case law is per hmoptsch abne caaluasteat arsy atshees Co u
1 ng -osfpeopwaerrast iqgoune s t i ons 1 n “itmhpel iacpapred plr itahtei of msn d
tionship b&%¥Iwfe etnhe h@o Brrta nccahre savoid weighing

"*%"%"*mmx HHOQ_B'—""U‘NO

o 0o T T

o v oo =

180 More precisely, the cotton belonged to V.F. Wilson, who died before litigation began. Klein was the administrator
of Wilson’s estate tatmSkeUnitedeStatevnKlen,e8a W.$. 128,436 (187R)eFore s
simplicity’s sake, this report refers to Klein alone.

1811d, at 13132.
1821d, at 132.

1831d. at 14142.
184 Sedd. at 136.

8)1d at 148 (asserting the appiropthaeatappropdeat mantbhhbethbe
and affirming the Court of Claims’s judgment).

186 |d, at 145.

187|d, at 147.

188|d, at 146;but seeRobertson v. Seattle Audubon Soc., 503 U.S. 429, 438 (1992) (distinguidhingn a case in

whichchangest 1 aw did not “direct any particular findings of fac

rather amended existing law).
189K |ein, 80 U.S. at 148.

Am. Foreign Serv. Ass  n-62(198% @vacdtingmklistrict,court jadgmebtthat. 153, 161
invalidated an appropriation rider related to executive branch use of confidentiality agreements, on the ground that the

rider impermissibly intefee d wi t h the President’s foreign affairs powers,
case on statutory rather than constitutional ground).
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question relatingl api ohshipundaeambnaslby deciding
grotvhd, likely wildl

Still, two f acunpdad ®pnpaclayrs iismp oAnt aanptpr opr i ati ons

significantly s3ffaetrcasnetbdér abpaweh conferred on
Const ilttu tailosno. appear ed n oitne vaodrotphtyi ntgo tthhee rGoduerrt, tC
exercised its appropriations powerKltewihmppursue an
Court recognized that Congress could pass legisl
proceedings, but the Court appears to have decid
aut hoTihg.language of thtt Pprodoso Bhtowsnipdnmndntd ¢

appellateemaptsdasta pfddanrd twasamoemd fsxinge on th
pardon®pdbw€ongress could not nullify a pardon di
purporting to e&Waéskar ecaa spoanridnogn,, iutndcould not acco
indirectly by conditioning appropria®ed funds in

Key Takeaways: The Appropriati on

T As a constitutionally conferred power, Congre
appropriations is limited only by the Constitution itself.

1  The Appropriations Clause does not apply to money held outside of the Treasury. As deslaibeah this
report,thisaspect of the Cour thaslimijedipractisapeffactdbecause bystatutes
agencies usually must deposit in the Treasury money received for the government.

=

T Express provisions of t h eoritftoaorgrol theé aorhpensationlprovidéedtto
the President or to federal justices and judges.

T The Supreme Court has refused to give effect 1
infringed on the constitutional functions of the executased judicial branches.

CongtrsesFsi scal Control Statutes

The Appropriations Clause 1is mnot the n
within the scope of the budget authorit
t
e

0 y means
ri
comdl statut¢het operptoonde and defini
t h

1
y 1t gran
ional fra

expenditure O6¥Theypa optratattiosmmsgovern receipt
branch agency; the purposes fod; whhehaapbooptryao
agency to shift funds between or within appropri
obligation or expenditure of budget authority. D
exist 1in the statugemcypean aamdmegi ¢, as Pl cas isct a
National I nt ¢%alnidg emmacye aPlrsoogrcarne ate additional fun

®lid, at 161 (“[W]le emphasize that the Districauthoipurt should
of Congress and the Executive Branch wunless it finds it im
192K|ein, 80 U.S. at 145 (emphasis added).

1985edd. a t tik dleqr that'the legislature cannot change the effect of such a pardon any more than the executive

can change a law. Yet this is attempted by the provision under considératian.

194 Stith, supranote9, 1363.

1955ee50 U.S.C. § 3003(6) (definingtheaNN i onal Intelligence Program as “all prog
intelligence community” except for intelligence gathered s

Ar me d F see alspag’;id. 8§ 3024(c)(5)}(6) & (d) (asigning the Director of National Intelligence

responsibilities for apportionment, transfers, and reprogramming of budget authority made available for the National
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particular agencies, pBogragmeneovoal byagpeaoakiyngautt
statuasesa ascet of background rrud teash giegmelreni ng agen
expend public money.

The Miscellaneous Receipts Act ( MRA)

As noted above, t hhea sA pgpernoeprrailaltyi obnesetn@i kcaothsset ar suverdy t
as a spodialkpwlksdece Funds mndaeyp onsoitt ebde ionb Itihgea tTerde aosru
without an, aphpbrbeprfandonheld oswhjsaeadte thet He en s me
1 i mi £°%Ctoinogr e ss does not dir'¥Ndd ydeadsmitddassg retals st hac
collecting agentgofter n"fBmulss, owietdh ¢ wt taher equi r e men
agencies pay funds they receive into the Treasur
speaking, narro@l tthee dpphonphgaetbhicn mebild ttlhbe need f
an appr-eapnd aatlilonof the control and—byx cloawepiabg 1 1t
(for example) tax collections outsideucthhe Treasu
funds .

Gi ve np otthejnstiptarlih @ ps surprising that Congress did n
requirement 6fyteialr sl &4t sra dbhypltliCbausBefore 1849, ¢
commonly deducted sums from money the agency r1ec
oprations and used those deductions to pay expen
responsible for collecting duti e fonhempdaotitissderp
collected. The agWafsabbedolkoovbadbesapenstsS and o
payméSTthse. wit hheld amount was a largtodfum of monc
federal revenues ra®sed in a typical fiscal year
In response, Congress passed a st ayt utnet or eechuei r 1 n g
Tr eafSautr yas early & thay gasospr aatoiucmab loef all duties
from the sales of public lands, and from all mis
St a®Pssr.oponents justiéfgadrementnewhest iMRiZA,p nogm e rr ¢
varying grounds, with some fampgdintgherthsatt dut ii mg rto
requiremedtr amsd AIMComngtsice s s m was to compel the exe

Intelligence Program).
196 Seesupranotesl149-156and text.
¥73 1 U.S.C. § 302 ( “ménethaslamdreaswydf tie UnitedeStatesGThe Treasury is in the

Department of the Treasury.”).
Eg, 26 U.S.C. § 6301 (“The Secretary [of the Treasury] sbh
lLaws. ”).

¥More specificahtyof“trhevegnesacemaung from imports was $30
this sum was “act uaColeyGLgsr 30th Cang.,tlst Sessh464 (Mar.d 5, £848) (Rep’McKay).

200 During FY1845, the federal government collected $29,769,133.56 from all SADEEEBOF TREASURY, REPORT
FROM THESECRETARY OF THETREASURY ON THESTATE OF FINANCES 1 (Dec. 3, 1845). During FY1846, total federal
revenue collected equaled $29,499,24 78> T OF TREASURY, REPORT FROM THESECRETARY OF THETREASURY ON
THE STATE OFFINANCES 1 (Dec. 10, 1846).

201 Act of March 3, 1849, ch. 110, 9 Stat. 398, 398 (1849).

202 SeeCoNG. GLOBE, 30th Cong., 1st Sess. 464 (Mar. 15, 1848) (Rep. McKay) (arguing thdtRhd& woul d “gi ve a
true exposé of the whole expenses of the Government”).

285edd. (Rep. Pollock) (stating that the MRA would “secure ¢t
under existing laws, received payment of demands upon the
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place public moneys in a legaldllncei moneiycdanst pl a
deposited . . . it ta¥es an appropriation to get

Congress has revised tone MRA siitmsc ¢fpuirdpsoesiewn ar te imali na
congressional control®blfe thwr mpptr optratadti ® ndp [p®©avee
§3302(b), whi@mh prfdvicdad toratagent of the Gover nn
Government fsbmlhngepormrtethe money in the Treas
without deduction ™ But aGoygngrhasgemady pldavimde exce
MRAs Treasury deposit requirement and allow agen
recé’iCwemmoampkes of MRA excepds iommtshimictl mdteo amc agp
retain gifts &%orotthoe rusceo nfturnidbsu trieocnesi ved t hrough

finance t h8Gon garcetsisvimaysalso permit amosmtgemfcy t o
proviadisnegr vi ce o¥fPBtulti mgn loefs svaClomegress additional!l
retain and s pend *thhee pargoecneceyd smuosft idtesp ofseiets ,t he fe
Congress would need to sspecalflyacythiond aabrkee mmhe ) 1t ha
expenbdyed he agency fB9% specified purposes

Agencies must deposit publ i ¢n ontonleayt erre cté’hiavie dt hfeo rt
after recei’Ptthaodgh htthenoSegr et ar yt yoft ot Ipe eBrcerai sber, y

2042 GAO REDBOOK, supranote30, at ch. 6, p. €.68 (3d ed., 2006}ttps://www.gao.gov/assets/210/202819.pdf

Depite Congress’s aspirations for the statute, agency offic
prompting more legislation imposing penalties not provided for in the originéeet.e.g Joint Resolution of March
30,1868,8842,15St at . 251, 251 (1868) (requiring agencies to “imme
derived from the “sale of captured or abandoned property i
officials whodid not immediately pay such moniyo the Treasury woullle guiltyof embezzlemeit Adopted

during Reconstruction, the statute addressed the particular needs of that era; no criminal penalties survive in the modern

MRA.
S cheduled Airlines Traffic dOBBA E362{(RG. Cir. 199} . v. Dep’t of Def

20631 U.S.C. § 3302(b). Though the Act appears to apply to the federal judiciary as well as the executivedaranch,

Lee v. United States, 33 Fed. Cl. 374, 383 (Ct. Cl. 1995) (holding that the court could not order flirjurded to a

plaintiff because the MRA required the Clerk of Courts to deposit the fees in the Treasury), other statutes separately
require federal c¢clerks of court to “pay into the Treasury
clerk. See28 U.S.C. § 671(d) (Supreme Couit); 8§ 711(c) (circuit courts of appeal&); § 751(e) (district courts)d.

§ 156(f) (bankruptcy courtsid. 8 791(b) (Court of Federal Claims).

207 SeeApplication of the Miscellaneous Receipts Act to thel&etént of False Claims Act Suits Concerning

Contracts with the General Services Administration, 30 Op.
supersedes its own general statute,” thdotheiRIRAthat*wi t h a spec
gives an agency statutory authority to direct funds el sewh
20810 U.S.C. § 2350J (authorizing for the Secretary of Defense to accept and usesharifencontributions from

“any countopygenizaegiond&lto pay local nationals who are DOD
for DOD supplies and services).

20928 U.S.C. § 524(c) (permitting DOJ to use the proceeds from forfeiture proceedings and other sources to cover

specified expenses).

21031 U.S.C. § 9701(b).

21SeeSBA’s Imposition of Over s i-800248, ROONU.S GomF. SensLEXIS113,RLLP Lende r
*8-9 (Comp. Gen. Jan. 15, 2004).

212See,eg. 8 U.S.C. § 1356(n) (“All depositts’ isnhtaol It hree mal imnmi agw aait
until expended . . . to reimburse any appropriation the amount paid out of such appropriation for expenses in providing

immigration adjudication and naturalization services and the collection, safeguarding and accountinglépofstsd

in and funds reimbursed from the ‘I mmigration Examinations

21331 U.S.C. § 3302(c)(1).
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regul ation, a dr M@ ftnecedeposi ¢emplimge-es who viol
deposit rmaqwuwilre mmeenhmoved from office . . . [ and]

Government any par'thafonp bteos mwohni éogin yhhedd edo’febmyst i et 1 e d .

Though there appears to bes ntoextascouladv alnl avh itsh e
to seek forfeiture of funds, such as salary or s
responsibl e ef AWnwieoal atthiimg rteading, it would be n
the employee to assert that the public money wro
in his or her possession because (forenmnmtxample) t
has recourse, tahnyaugh offortthei ttomed?dy’ thel d by t hat |
The MRMYr-dmpodsit requiremenftmotnreiyg geormrs tthpo fGorve a enimy
from an¥®Moonueryc ef.al l s wi t the scope of the Act

hin
“pear[] the expenses of the administration of th
UnitedAtcatuad. receipt of funds i sornetihteh eMR A etcoe s ¢
apply. An agency violates the MRA if it requires
satisfy an agency obligation, even though no age
parf®Byut the MRA does note aPmpiltyed oStmomesy thed da btyh i

21414, § 3302(c)(2).
21519, § 3302(d).

216 More broadly, public employees who have authority to spend public money are often accountable for funds that are
improperly spentSee, e.gid. § 3528(a)(4) (making a “certifying official?”

that is prohibitedby a w or “does not represent a legal oidligation unde
83325(a)(3) (providing that a “disbursing official” may be
responsibilities)see also, e.gO.R.C. §117.28(tae st at ut e aut horizing a civil action
or property” that 1is the subject of an “audit report [that

that any public money collected has not been accounted fivatosny public money due has not been collected, or
that any public property has been converted or misappropr.i

21731 U.S.C. § 3302(d) (emphasis added).
2181d. § 3302(b).

219 nterstate Commerce Commissieisposition of Excess Railway OperatingInasom 33 Op. Att’y Gen. 31
(1922). Attorney General Daughterugeoll hrei Wad tteldi Stme¢ @i ¥g whi
appeared in a prior version of the MR2ee idat 320-21. Congress revised and recodified the MRA in 1982 so that

the statute applied to moneys received “for the Government
did not intend this r e vSeaid ®4(a), O6oStac dt 10G7grelevanhsectionsRoAthes1982 ¢ o p ¢ .

Act “magomotr bed as making a s ubs tseemlscCommodity Futuneg Bradingn t he | a wq

Commissior—Consistency of Real Property Leases with Miscellaneous Receipts StaB2é880, 2017 U.S. Comp.
Gen. LEXIS 29, at *11 (Comp. Gen. Feb. 8, ZD(construing current MRA by applying same definition).

220E g, CFTC3 Consistency of Real Property LeasBs3 2 7830, 2017 U.S. Comp. Gen. LEXIS
critical factor in this case . . . is that [the Commodity Futures Trading Commission (CFia@gexd for its landlord to

make payments to pay CFTC liabilities; thus, CFTC violated the miscellaneous receipts statute when the landlords

made the payments. CFTC should have deposited the amounts of these payments into the Treasury as miscellaneous

recept s. ”); De pa-srDeaember 2003 Agreementiwithythe United States Enrichment Corporation, B
307137, 2006 U.S. Comp. Gen. LEXIS135,at?*84% ( Comp. Gen. July 12, 2006) (“[T1]f
uranium, rather than transferring themium to USEC to carry out the same task, the department admits that it could

not have legally retained the sales proceeds and applied t
had to deposit the s al e elPecembec204Agréaement; DOE cirtumventedithe fMRA]“ Wi t h  t h
by its use of USEC as its sales agent [for the clean uranium] and its direct control of the disposition of the sales
proceeds. 7).

Congressional Research Service 24



’

Congress’s Power Over Appropriations: Constitutiona

tatutory Panefplde®ddr ebpbhitoncase, twheat matter
Bcwpction has the sfftugmefdtai D¥FAnpgeignetehpldct
ncipkyg, matpuaggnemt its appropriations from out s
h *$?Tihtuys. , when an agency htahdsalhae tlhiwr ¢ omasntderpay
igations of the agency, the agencyfuimpsoperly
governed by th®@Butppwheonr iant i ogesinpy ormaew®d il aebsl em
the United States ffohedagpasytnemdonottsdepwni
Treasury because theupapgleenmeyn tc aintifd ta pupsreo pt rhiea tn

- 5 00T O
>0 o o e "~
= —_— = »n

a

particular applicati onCoonfg rtehses MRFA einn vlioelgviessl ac
hibitingancdeostthhomi ziomglupcdieali mpesi onomhodfe who
hi Ap¢naohty 1 s gonvoenrenymefnotr, tahned t hus, unde

Tr%Tawsou riympor t ant consequences general.l

y sGAO has

forces thr
rgaining ¢
\% t
0
a

r t e |
y follc«

= e =
o 0 0 O

oncluded that when an aegramyxyy allege
ugh s vallilpietnyplttd esse tdievialgemawal ty
ip in settlement discussions 1s 1imn
il penal es paid undearg tphhea tsye tatglremesn tt,o Hwtn do
ject, suc as environmental cl1%%Fopup, that 1is
mpl e, GAO disapproved of the’sC¢dmd@PirtopoBwmtlur e
Baccept a O&haeoprpeam kpea latoydlonat i on t o an educationa
of a settlédmendleagngembheged violations of the C
otherwise punishabi®*dhehCFdgLh hadvipropecaktobiréal di

~0omT o C O ~TT O
Mmoo —

221|n a statutory interpleader action, one party who holds money oefydithe stakeholder) asks a federal court to

resolve the contending claims of third parties (claimants) to that money or property (the stake). The stakeholder

deposits the stake “into the registr ysjudgmentadstowhichafrt , ” wher e
the claimants is entitled to the stakee28 U.S.C. § 1335(a).

222 Matter of Office of Natural Res. ReverduBisbursement of Mineral Royalties; #1729, 2011 U.S. Comp. Gen.

LEXIS 186, at *8 (Comp. IlwGagovernmeatagencwill rezdivé money th&t@ oot a s i on a
‘money for the Government,’ such as when the government ha
instances, neither the miscellaneous receipts statute nor the AppropriationsClauserip 1 i cat ed. ” ) .

223 As discussed below, portions of the Antideficiency Act implement a similanagtnentation principleésee31
USC.81342 (generally prohibiting agency acceptance of

224 Application of the Miscellaneous ReceiptstAo the Settlement of False Claims Act Suits Concerning Contracts

with the General Services Administration, 30 Op. O.L.C. asB6é;alsaMotor Coach Industries, Inc. v. Dole, 725 F.2d

958, 968 (4th Cir. 1984) (noting that the Federal Aviation Admintisitreo n ( F AA) ha d-runaraurdmpt ed an “ e
normal appropriation channels” that effectively “supplemen
when it waived certain fees 1imposed otwyinteadtusdtdontrolledbyn e xchang
the FAA for use in expanding bus transportation to Dulles International Airport).

225 seeMatter of Office of Federal Housing Enterprise OversigBettlement Agreement with Freddie Mae386860,

2006 U.S. Comp. Gen. LEXIS43,a *7 ( Co mp . Ge n . Feb. 28, 2006) (“A “de fact
agency arranges for an outside source to defray an obligat
226 Effect of 31 U.S.C. § 484 on the Settlement Authority of the Attorney General, 4B Op. O.L.C8884980).

27Eg, Pub. Interest Research Grp. v. Powell Duffryn Ter mina
consistently stated that penalties in citizen suits under

228 See, e.g Decision of ComptrolleGeneral of the United Stat&&nvironmental Protection Agency Mobile Air

Source Pollution Enforcement Actions, 1992 U.S. Comp. Gen. LEXIS 1319, at *2 (Comp. Gen. July 7, 1992)
(concluding the Environmental Protaklé¢égadAgeakbygt ¢ EPA)of atck
Act’s mobile source air pollution requirements “to fund pu
pollution in exchange for reduct i ceson denitdpDdcisionofiGen. ! penal tie
Counsel Hinchman, 847155.2, 1993 U.S. Comp. Gen. LEXIS 1168 (Comp. Gen. Mar. 1, 1993).

229 Matter of Commodity Futures Trading Commiséiddonations Under Settlement Agreement21210, 1983

13

vol ur
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obtainnral seftlement that it co@Thle nottatmpeo szl ¢ d
tasks thee€CFdBE]l ws hhing] and maintain[ing] resear
related to ®fSutiurles GtArOa“trbheeapseo naerde ‘tilhamiG R EC t wo wlhd t

accept under a settleméhhe thRATC rwodwlcd de xccieveid tpheen
reducing civil penaltidonatnooaxehadtgadhdi omapardhy
that has no relatiomshdy ¢wfficre dimd FHThoantr w nflr a h
said, Congress may grant an agency more or 1|ess
language Jsf etnhfeo racgeermecnyt st atutes deternfi‘fnes the
Secogrhde MRA limits the discretion of courts to di
of a judgment or a settlement. While a federal s
the feder asl egnofvoerrcnemmenntt o f  fchi et isztecant wsitdei tpheyn ablr ti inegsi
obtained as a resulitbfathenpb@Veihg paquiyeec diecrtas
constraimns ’sa afbeidleirtayl tcoouworrtder that a penalty be
for envirommdmmal rmdhedi than HOnadepowrt eldas nopihn
t h'sitmpl y depositing civil penalties into the vas
seem to be the most "efidectolbet wary econlieancto habcdttiiomngt h
but given the | 1imiomnce map opseenda lbtyy thhaes MReAen a s s es s
penalty must be Paid into the Treasury.

Key Takeaways: Miscellaneous Receipts Act

1 The MRA requires aofficial or agent of the United Statés deposit money received for the federal
government in thelreasury, without any deduction, as soon as practicable.

1 An agency needs statutory authority to retain and obligate or expend the funds that it redeitresscourse
of its operations

T The MRAembodi s a na uwgametnt ati on principle, 6 under whi
appropriations that it receives from Congress with other sources of revenue, such as by requiring a thi
party to pay the agencyds costs.

U.S. Comp. Gen. LEXIS 544, at*2 (Comp. GenSept. 14, 1983).

230|d. at 2.

2311d. at *1 (internal quotation marks omitted).

2321d, at *4.

2331d. at *5.

234 Decision of General Counsel Hinchman287155.2, 1993 U.S. Comp. Gen. LEXIS 1168, ay*fComp. Gen.

March 1, 1993) (suggesting that underitsauthi t y t o “compromise or remit” administr
reduce penalties in exchange for the violator’s agreement

the acquisition and preservation of wetlands in the immediate viai y of wetl ands injured by unla
disapproving of EPA’s use of this authority to “go beyond
exchange for the violator’s support” oofr a“ cpounbnleicct ioount”r etaoc hi tcs
violation).

235pyb. Interest Research Grp. v. Powell Duffryn Terminals, 913 F.2d 6828&2d Cir. 1990).

2361d. at 82 (reversing district court order that required payment of civil penalties into a trust fund for use in
environmental remediation).

237 SeeUnited States v. Smithfield Foods, 982 F. Supp. 373;87%E.D. Va. 1997).
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The Purpose Statute

Once andepgoesnictys f un dosr iwnh etnh et hTer eTarseuarsyu,r y r ecei ves

v

nonfedertahle sfowmmdse , mafyr come twh eb hT#iypaawkho n y e’gme nce o f
S

i

appropr1atl&3§1Thmasdephbr‘sgics—ﬂeafﬁlﬁ’rtlhnmghgh and Congre |

l enary power f’zf)gC(gng/Iees[stﬂasneﬁmntnlger defined n
S. C. § 1301(a), how an agency may obligate app
rly Congresses appropriated fundgsfwrtsh varying
propriations acs wpovhded &fnmndnhpgr oyetdthe exec
ragraph setting f%rhteh Dewpms tfmemtt bef Mavil Tkeasy
nsi™baster acts took a fmomrei mg.anRidmreapmploa,c hi it o
t compensation for officers and empbgyees of t
fice basis, providiowngforce sunun thhiR gti'#fe¢ cehAwdi 5 am
f¥PPespitefibisyspsome in Congress argued that
ted asat fl heemwtay to take . . mo fiesya yf,r om an i
om funds approtsrloaﬁtfaarrbdefaorrpltyhel tAutda taomrot her whe
ntedy to cover a shor tsf aolfff iicne . funding for thcg

-

s perceived diMtanbetrisow ft Comighed ss otham March 17
nsidered appropriating fULnSdsS.t oCocntdnifIt&ittei ocnon s t
nstel Itawoi conff the first si®Oficeghoebthbuihougbr
omiMeambte rs of the House of Representatives did
®Bhus , although Congress aptpiromp,r iiatt efdu rftulmedrs pf
at amountshapproprseodedy applied to the object
prop®Theed797 appropriations act marked the fi
r ms , limited theopuiposeeds fiaodswhkioah dape oblige
sertion of congressional control was short 11wV
nguage st omitlhiattaryy aappropriations act, with <cer
strwatdoambarrass the proc®édings of the War D

TR o "D )0 £ R 00 ®TT e M O
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238y.S.CoNnsT. art. 1,8 9, cl. 7.

239 Harrington v. Bush, 553 F.2d 190, 1% (D.C. Cir. 1977).

240 Congress appears to have borrowed and modifiekde p hr a s e civil 1ist” from English
“cover[ed] the expenditure of the [ MonbBnagduprandgte7@atourt and of
119 “IlE]lxpenses 1in relation t oCONTROEeOFREDERALEKPENDITURESA wer e “chi e fl
DOCUMENTARY HISTORY 17751894 at 199 (Fred Wilbur Powell ed., 1939).

241 L aw of Sept. 29, 178%h. 24, § 1, 1 Stat. 95, 95 (1788ge alsd.aw of Feb. 11, 1791, ch. 6, 1 Stat. 190, 190

(1791) (oneparagraph appropriation).

242E g, Law of Jan. 2, 1795, ch. 8, § 1, 1 Stat. 405, 406 (1795).

2436 ANNALS OF CONG. 2350 (Mar. 2, 1797) (Rep. Gallatin).

244Seel AN W. ToLL, SIX FRIGATES: THE EPIC HISTORY OF THEFOUNDING OF THEU.S.NAVY 40-44 & 61 (2006).

2456 ANNALSOFCONG.2 350 (Mar . 2, 1797) (Rep. Gallatin) (warning that
“money might be f toseatomtthe apgropriatiandifer thé Militapy Deparnent, if the President

should it necessary so to apply 1it”).

246 aw of Mar. 3, 1797, ch. 17, 8§ 1, 1 Stat. 508, 509 (1797).

2478 ANNALS OF CoNG. 1874 (June 7, 1798). The House took this step even thoagiths earlier, War Department

reports had shown that the executive branch continued to use appropriations for purposes not permitted by the

appropriationld. at 154445 (Apr. 25, 1798) (Rep. S. Smith) (commenting on estimates prepared by the Quagtermast

General that showed the Army had used appropriations meant
of war and galleys”) (asserting that “[u]lnless Congress ca

«
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By 1809, the proponents of more narrowly constra
funds won owhtproedeémetat ese agency flexibility. That
the first perwdmnentpurgpoeser dment at“i ba. sCmangress i
appropriated by law for each branch of expenditu
appliecabjteocttshefor which they are r&Spemitdiavel y ap
language survives today in“dhppPoppoasei Shatuhell
applied only to the objects for wlwisk phevagpdop
by T™%4Bw. requiring a connection between an approp
Purpose Statutfere satpaplrloipsrheast etdhatunds to be 1egall
the purpose of the obtigatBhdbDniasedexpenditure mus
An agency applies the Purpose Statute by first 1
ident i“6b g%fcotrh ewhi ch s um¢'Whriel ea papnr capprpiraotperdi.at i on m
any stathnappraepriat inopnlse ,a cnti,g hfto rc oenxsai st of unnum
identifying the purpose, amount ,“*Badh tpanea prearp b d
correspampds otpad i e’ Foonr aecxcaonupnlite , the Department of
Appropri fioir2o0AX0uAMdcatsc lan appr opr-a mda iomt efnoarn coeper at i
(O&M) for the hMremya,r tecmoemsti sotfi ng of roughlepr $39. 5
expenses, not otherwise provided for, necessary
Ar mi$*How Cesgse¢ructurasfeppwsapr agencfysghasy obliga
with more narrowly phrased appropriations provid
appropriations;fj instead of confining the expenditure of money to the purposes for which it is appropriated, he

employ it in building ships of war and fortifications; t he
discussion for the 1798 quartermasterappropa t i on, “and still be called upon to su
approach likely was due to a shift in party control of the House. Deme&eaiablicans controlled the House up until

the day the 1797 military appropriations act passed. The&mte then assumed control, alongside the newly elected

Federalist President John Adams.

248 aw of Mar. 3, 1809, ch. 28, 2 Stat. 535, 535 (1809). At the same time that Congress adopted this purpose

restriction, Congress granted the President authorityrtoa n s f er funds bet ween different “br
during recesses of Congreik,at 535-36, a form of standing transfer authority that would exist until repealed in 1868,

Law of Feb. 12, 1868, ch. 8, 15 Stat. 35, 36 (1868) (repealing relesditns of the 1809 Act and all other acts
“authorizing such transfers of appropriations” and directi

hereafter be used for any other purpose than that for whic

24931 U.S.C. § 130(R).

2%0y. S. Dep’t of the Navy v. Fed. Labor Rels. Auth., 665
marks omitted).

251 Department of DefengeAvailability of Appropriations for Border Fence Construction380862, 2019 U.S.

F.3

Comp.Gen.LKI S 276, at *27 (Comp. Gen . Sept. 5, 2019) (noting t

2

“paramount in a Purpose Statute analysis).

2Alternatively, Congress may state the periodlyof an approp

See, e.g Coronavirus Aid, Relief, and Economic Security Act, Pub. L. No-13f Div. B, Preamble and Title XIll,

§23002 (2020) (providing appropriations “for the fiscal
“[ n] o p appropriatidh comtained in this Act shall remain available for obligation beyond the current fiscal year
unless expressly so provided herein.?”

253 GAO GLOSSARY, supranotel9, at 2.

254 Consolidated Appropriations Act, 2020, Pub. L. No.-986Div. A, Title Il, 133 Stat. 2317, 2321 (2019).
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appropfiBetsiadems. t he appropriations thsemberd ves, at
which appropriated funds may be oBligated by 1o0o0
An authorizing or appropriating statute need not
that expense to be perm¥PTbebfenfintibasfhede Palr pose
gover nngeennte taarbel yaried to require this specificit
were possible, it may be undesirable; the more p
agency hasappoopbbiagatoount for unanticipated circ
GAOwhere an appropriation is made for a particul
to incur expenses which are necessary or proper

obj B

Thus, an

opriation may confer authority for
wa yesi:tthheer cy has express authority to obligat
refers to dt xhpee nasgee nocry uchthjeecitmp |l it e dobl i gate f un
expense that while not mentioned in the text of
those expenses > GHNOt hase dre o BfdancPneodceeds. stahr’tyeees Xk p e n s e
to determine ywhaplhpeopanasdgomse confer i#Mplied aut

appr
agen
n O

i ysthe expenditure must bear a logical or reaso
ut horized #%Whnectyhefrumc tlioogn .cd ¢ p ecoend st thieo nfsahcitps eoxfi saf
i vceans e, including the type of proposed expense,
ppropriatiomnss,s taantdu ttohrey angiesnsciyon and aut horities
l ement have 11°ti]Jtheed cvoankceeepsts hoefyisa vax preenlsaetsi ve one,

255 See, e.g Matter of Armyd Availability of Procurement Appropriation for Logistical Support Contractors, B

303170, P05 U.S. Comp. Gen. LEXIS71,at®¥ ( Comp. Gen. Apr. 22, 2005) (“Many ag
the distinction between procurement activities and operational activities that the Army must make, because the

appropriations structure for those agendiéfgrs from that of the Army. Instead of receiving separate appropriations,

one for procurement and one for operations, those agencies may receive only one appropriation to cover all of the

agency’ s expenses. 7).

2%6Department of DefendeAvailability of Appopriations B-330862, 2019 U.S. Comp. Gen. LEXIS 276, at *26

(noting that, along with text of the agency’s appropriatio
agency’s interpretation of iidtesr aatpipornosp’r)i.a tBiyo ncso natrrea satl,s oa nr ealg
an obligation decision by relying on committee report directives that conflict with the text of relevant statertes.

Election As s-i-QbligatiorcotFis€abYman2084 Requirements Payments dypiation, B318831, 2010

WL 176608, at *3 (Comp. Gen . Apr . 28, 2010) (“While views
statutory interpretation, those views are not a substitute for the statute itself where the statute is clear.or ifs face

»7SeeU. S. Dep’t of the Navy v. Fe d49(D.G Bin2012R(KdvanaughAJy)t h. , 665 F
(considering whether a “general appropriation for an agenc
water”) .

258 Comptroller Gen. McCarl to Maj. Gen. Stephan, Commanding Officer, D.C. Militit7@v3, 6 Comp. Gen. 619,
621 (1927)

259 SeeDepartment of DefendeAvailability of AppropriationsB-330862, 2019 U.S. Comp. Gen. LEXIS 276, at*26.

260 See id The Department afustice has similarly concluded that authority to obligate or expend may be implied, and

it has provided agencies its own framework for deciding whether such implied authority exists. According to the Office

of Legal Counsel, t hQstandandSee, d.gState arid inocal Deputatioh of Felderal L@vA

Enforcement Officers During Stafford Act Deployments, 2012 WL 1123840, at *8 (O.L.C. Mar. 5, 2012) (advising that

an agency may make an expendit uhiptothelobjectives ofth®geheiale ve s “bear s
appropriation” and furthers the agency’s mission so long a
limitation imposed on the general appropriation).

261 Matter of Implementation of Army Safety Program2B3808, 1988 U.S. Comp. Gen. LEXIS 1582, at *5 (Comp.
Gen . De c . 19, 1988) (“Where a given expenditure is mneither
whether it bears a reasonable relationship to fulfilling an authorized purpose orffunatid t he agency. ”) .
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Congress

defined in any given circumstance by the relatio
specific appropfPiSatiildn tcamstke lahlvaragmeld admi ni strat i
of thumb that bear on this el é&melmetc.i sHermh atphsa tmams t
proposed expense relates to JNATeh eo fc aistes laapw rjoupsrtiia
t hi sr ednecfee by reasoning that the agency charged w
placed to determine the exped*Whennacesvacwinhg ba
either a court or sSGAsOpe redkiamg ne$t eatnu tabgge nRlye pos ei e
body decides wshertehleart et dince sasg ednecty®Fmdé nmde¢ viomwiisg r e a
body does not decdi desehef hEundhewagetmkbyg best way
func 9 emnot hetrhevom aesxepsesmsrey doctrine does not requ
e Xx pendinteucreesishaertynhe strict sense that the expendit
accomplish?”®Evgeinesno,gotahlere is as pbdmdr piasat iwhn c h
becomes untermablnes. chemohedy stwhteuvltdhted gemmwyect ic
an expenditure and the appsoparntaétenanted be ¢tbatg
expense] beysonlde gihtei magteen cAH fgd hef agienciye tgio@ms. t o
extpemde Purpose Statute bars the use of funds.
Secondhe proposed expens?®Somenexpbardprohebimeyg b
logical relationshd psttaotwatchd g viimgecttihensa,gemety Con
certain meahstheo’'sageammupgliiosns are off limits to t1
prohibitions exist in general and permanent | aws
appropr i #Hitne dt hfeu nadbss,ence of e xpftes sl dMtmhboeari zat i on
of Comgreassi,sdiction, or ’atno oafdfoipcti adllr e @fip pdomsye i gaanvye 1
law, ratification?Apdl wiyh emchpppopoipatiiadnons a
262 SeeMatter of Air Force—Appropriations—Reimbursement for Costs of Licenses or Certificate258467, 73

Comp. Gen. 171, 171 (1994).

%3SeeU. S. Dep’t of the Navy v. Fed. Labor Relghd) Auth., 6

(“Whether an expenditure is reasonably necessary to a
of agency discretion.” (intermnal quotation marks omit

264E.g., Customs and Border Protection Relocation Expens886848 2006 WL 1985415, at *6 (Comp. Gen. July 6,
2006) (“As the agency charged with securing U.S. bord
foreign residency could compromise security procedure

265 Cf. Matter of Implementaon of Army Safety Program, 1988 U.S. Comp. Gen. LEXIS 1582, at *6 (Comp. Gen.
Dec.19,1988] “When we review an expenditure with reference
is not whether we would have exercised that discretidghé same manner. Rather, the question is whether the
expenditure falls within the agency’s legitimate rang

%6y . Gregory Sidak, Esq., Covington & Burl 240914,189d un s e |
WL 202594 at *2 (Comp. Gen. Aug. 14, 1991) (responding to request for an opinion from counsel for envelope
manufacturing trade association who claimed the Feder
violated the Purpose Statute by using pr&ss to manufacture envelopes, a highly automated function that the trade
association claimed confl i c tinedsivevactivittes tifaPwouldsusedasimapy of en g
prisoners as possible) (“We dvelopemanufastgringnissthe optimmat chaica af u 1 d
industry for FPI. Rather, we conclude only that FPI has not abused its discretion in selecting that industry and, on this
basis, that expending appropriated funds to implement that choice would not violatesect 1 3 01 (a ) . 7 ) .

267 Matter of Demolition of the Existing LaGuardia Air Traffic Control Tower, 2001 U.S. Comp. Gen. LEXIS 37, at *4
(Comp. Gen. Jan 29, 2001).

268 Matter of Food and Drug AdministratiertUs e o f Appropriations for SBlo Red
257488, 1995 U.S. Comp. Gen. LEXIS 703, at *5 (Comp. Gen. Nov. 6, 1995).

%9G5eeU. S. Dep’t of the Navy v. Fed. Labor Rels. Auth.
27018 U.S.C. § 1913. The statute carves out certain communicationgHis lobbying ban, such as those made
“through the proper official channels?” od;seealsiMattee r e qu
of The Honorable William F. Clinger Chai CampnGerComm. on

s
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the use eoeppavpirliladtdl®nisn t he Idaers carpipprtoi porni aotfi opnasr tii:
unnumbered pardgndphs ofiet hembergegd genessral provi
appropriati?ns paragraphs.

Thi,rdf the proposed expense has a rational <c¢conne
by tdw, agency may incur the obligation using the
only i1if the agency does mnot have another appropr
e xpe’iWhi.l e the firs tnetcweos seal ré ymegemktepsie enasfte talne a gency f
obligating Treasury funds for a purpose not auth
agency expending funds for an author iTzheids pur pose
final requirementssr ecxopgneiszseess tihtast polnigecrye deci s i o
budget authority available but also in setting t
decitsoi oomake budget exptrkeoseelsy ComvWgmealtl ¢ hat t he fe
gover nme net isnhvooullvde db i n a gdievceins ifounn cotfi otnh,e wvahmioluen tt
aut horitgxprvassdadlGadgmenst of what the level of
bé%An agency therefore may not suppl egnievnetn t he bu
purpose in a particular appropriation with budge
approp¥iation.

That said,

if Congress provi-dwehsi cthad %etcheal 1y avai
agency has di

s cr éfTihoenr eo viesp tamb iecxh ot 6 hiseexcepti on

LEXIS 489, at *3 (Comp. Gen. July5,1996mh ot i ng that Section 1913 is a “criminal
by DOJ).

211 E.g, Consolidated Appropriations Act, 2019, Pub. L. No.-61Biv. A, 133 Stat. 13, 16 (2019) (appropriating

$168mi 1 1i on for “the necessary expenses” of the Department o
capping at $300, 000 the Office’s expenses for “confidentia

°”?Eg,id.,Div.C,8537,13%3t at . at 138 (“None of the funds made availabl
Justice may be used . . . to prevent [particular states] from implementing their own laws that authorize the use,

distribution, possession, or cultivation of medical marijua . ) . For a discussion of limitat:i
measures, s€ERS Report R41634.imitations in Appropriations Measures: An Overview of Procedural Isdyes

James V. Saturno

213 Department bDefense—Availability of Appropriations for Border Fence Construction3d80862, 2019 U.S.

Comp. Gen. LEXIS 276, at *3@1 (Comp. Gen. Sept. 5, 2019ge alsdJ.S. Department of Agriculture Economy

Act Transfers for Details of Personnel328477, 2017 L&. Comp. Gen. LEXIS 272, at *9 (Comp. Gen. Sept. 6, 2017)

(“if an expense falls s peci fitaouaghitmaybeiraadonahly relatedtothe ope of one
purpose of a more general appropriatidhe agency must use the more specifigrapriation for the expense, unless

ot herwise authorized by Congress” (emphasis added)).

2“SeeNevada v. Dep’t of Energy, 400 F.3d 9, 16 (D.C. Cir. 20
funding to cover t he inBcensingproceedings fortanucleaf wapte repositatyiatpYaicca n g

Mount ain because even though Congress made $190 million av
“the fact tha Congress appropprairatiecd phlt emiilnl ildmrc eenxsp megs salcyt i
that 1s all Congress intended Nevada to get in FY04 from w

275 See, e.g.Unauthorized Legal Services Contracts Improperly Charged to Resource Management Appropriation, B

290005, 2002 WL 1611488 at *3 (Comp. Gen. July 1, 2002) (concluding that U.S. Fish and Wildlife Service

improperly used its resource management appropriation for legal services provided by outside counsel as Congress had

more specifically appropsesatefl” fuhdsDdpartmertessofirfneeapiceor
responsible for all Service legal work).

276 Matter of Commaodity Futures Trading CommissieAvailability of Appropriations for Inspector General
Overhead Expenses, 2015 U.S. Comp. Gen. LEXIS 426, &ddf. Gen. Sept. 29, 2015ge alsdffice of the
Inspector General for the Troubled Asset Relief Progrdsse of Amounts for Oversight Activities -830984, 2020
WL 2745285, at *4 (Comp. Gen. May 27, 2020).

27SeeDe p’ t of Ho meUseaohMana§enrd Directotate Appropriations to Pay Costs of Component
Agencies, B307382, 2006 U.S. Comp. Gen. LEXIS 138, at *12 (Comp. Gen. Sept. 5,2006fh e r ¢ one can
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pined that once the agency decides which of
iven expense, the agency must stick to that
he fAUGtAr er ulaer sapmwe operate on the view that a

eeing a particular account wused to satisfy »p t
appropriate future sums wi‘mbhst haonpranede itcte usne mi
apppriation fuonrl jetshsi m fpumpo Congr e $Pprods imasbliynmt ent
so that appropriators can account for this chang

0 t wo
g cho
t ppr
S ar

Key Takeaways:The Purpose Statute
AThe Purpose Statute confines usé¢ hef appproepil adti
AAppropriations confer express and implied authority to obligate or expend an appropriation.
AExpress authority is the authority provided by the language of the appropriation.

AI mplied authority iesdategr mxpedseddeéresthe Onec
- there must be a rational connection between expense and appropriation;
- the expense must not be prohibited by law; and
- the agency must use the appropriation that is most specific to the expense.

Transfers and Reprogramming

Cong
abil
par a

s also exerts control over ag®ncy use of
t ousaihtl wamg e f ummnd d°Ase prootger d mambi mwge. , the un
phs of an appropriatdoanscifll@aeaggress ect sepa
appr h taop psrtorpuvcatauireienngby agency. Some agencies
appr o iations distrappteg;Pmodthicsrsn saag edhacz eers chra viRo 1¢
feavppr opff¥isatiildnsot her s?Amedc eiinv et hoen luyn nounneb.e r ed par a

res
1ty
gr a
oac
pr

reasonably construe two appropriations as available for an expenditure not specifically mémiithed
appropriation, we will accept an administrative deter minat

218 SeeDepartment of the InterierActivities at National Parks During the Fiscal Year 2019 Lapse in Appropriations,
B-330776, 2019 WL 4200991, 4t1 0 ( Co mp . Gen . Sept . 5, 2019) (“[B]Jecause [t
historically charged the ONPS appropriation for such expenses, and clearly elected to continue to charge the ONPS

appropriation for such expenses in fiscal year 2019, Exted in its congressional budget justification for fiscal year

2019, the ONPS appropriation was the only appropriation av

279 Matter of Commaodity Futures Trading Commisgidgkvailability of Appropriations fornspector General Overhead
ExpensesB-327003, 2015 U.S. Comp. Gen. LEXIS 426, at *6 (emphasis added).

280Because, as explained below, transfers and reprogramming are subject to different requirements, it is important to

keep the distinction between thes@@ctions in mind. Some courts obscure this distinction by calling a transfer a

reprogramming or vice versaee, e.gSierra Club v. Trump, 929 F.3d 670, 676 (9th Cir. 2qi&¥erring to the
administration’s transfernef fisndsn baswaaceappgr épreipa toigs ma man
commonly uses the termraprogrammingo refer to either transfers or reprogramming, as that latter term is defined by

GAO. SeeDepartment of DefenseAvailability of Appropriations for Border Fence Constructiof192 U.S. Comp.

Gen. LEXIS 276, at *1415 n.6 (Comp. Gen. Sept. 5, 2019).
281 Seesupranote253and text.

282E g, Consolidated\ppropriations Act, 2019, Pub. L. No. 186 Div. G, 133 Stat. 13, 39800 (2019) (Department
of Transportation not including departmental administrations) (12 paragraphs).

283|d., 133 Stat. at 19 (Transportation Security Administration) (three paragraphs).
284|d., 133 Stat. at 16465 (Consumer Product Safety Commission).
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annappropriations act, asG@odmeg rbeusdsg emha ya ud ehcoirdiet yt db ys e
portion of’sthatndparfaogr apPPipAOtconsadepsrpoash. of t1
designated sumef as sthparaquéeé vapgmdeépration for pu
hese account structures are an integral part of
Variety,287‘£{/hi:oh1ezx$srelevant here, begins with th
apprboipons teiflomagsense, submitting a d¥Pfaft appro
Each appnarroivaptii@amlsloynpasses a numbe i bouft atchtei vit i
text of the appropriations praoppporsoepda tbeypt utahtes Pr e s i
will mnot wuwusually delineate these various progran
appropriated accounts, agenci ejsusptriofviicdaet itohni smaftuer
which the agenrcdienwitdiclhvee | @fpf ii cne caooddduMlagneatg e me n t

(OMBYTo take a recent’sk¥X2a0hpd gscutbtmi s sRocs fdent

roughly §1. I'nebcielslsiaorny feoxrp etnhsee s of t he Management
and s ¥Plpmortter Pepaht ment of Homeland Sesxurity (DH
request by explaining 1t planned to allocate suc
activities that comp-andweppdrte pP’PHOSpprida wiped.at 0 on
aldvbe roughly $100 million of the $1.1 billion t
Of ficer and another roughly $90 mi®Whbheto the C
agency justification mater ioanlgs tfhier sptr opgrroapnoss,e pfruon
activities tshavti,e w,n ctohnep raigseenctyhe account, Congre
allocations at the program, project, and activit

2855uch designations, which typically appear in the provisos of an appropriation (i.e., the clauses of an appropriation

that begin “provided” or “provided £SeeBAOKIKOSSARY,SUupra re commonl y
notel9, at 64 (defining a “line 1tem,” as used in the context
individual account or part of an account for whichaspécd ¢ amount is available?”).

286 John D. Webster Dir., Financial Services Library of Congresz/®21, 1997 U.S. Comp. Gen. LEXIS 381, at *7

(Comp. Gen. Nov. 7, 1997) (“The fact that an «lpded opriati on
as an earmark in a general appropriation does not deprive it of its character as an appropriation for the particular

purpose designated. ”). Congress has adoSee,egl this same view
H.R.CoN.REP.N0.1169,at 504(2019)( di recting DHS to adhere to GAO’s view whe
authority)

287 For example, the Department of the Treasury uses this account structure in its annual publication of the receipts and

outlays of the United StateSeeDEP’T OF THETREASURY, COMBINED STATEMENT OF RECEIPTS OUTLAYS, AND

BALANCES OF THEUNITED STATESGOVERNMENT(2019).The Presi dent ’s annual budget s ubmis
account structure.

%31 U.S.C. § 1105(Ca)(5) (r ceqditiresand gropesegipropriatienghe RPresidefit “ e st i mat e
decides are necessary to support” executive branch agencie
the 4 fiscal yseealsoid(h){coneerning expendituses andpdsed appropriations for the

legislative and executive branches).

289 GAO GLOSSARY, supranotel9, at 2. As GAO explains, there is no comprehensiViaition of what constitutes a
“program” (or a project dmnwavwoacteixtit ) “pmnoghamd&@ppsopfigden
of activities directed toward a common purpose or goal that an agency undertakes or proposes tdtearry ou

responsibilities. . . . It is used to describe n agency’s
Id. at 79.

290 SeeOFFICE OFMGMT. & BUDGET, EXEC. OFFICE OF THEPRESIDENT, CIRCULAR NO. A-11: PREPARATION, SUBMISSION,
AND EXECUTION OF THEBUDGET 8§ 51.2 (rev. Dec. 2019) [hereinaft€RCULAR No. A-11].

291 OFFICE OFMGMT. & BUDGET, EXEC. OFFICE OF THEPRESIDENT, BUDGET OF THEUNITED STATES, FISCAL Y EAR 2020:
APPENDIX490 (2019).

292 DEP'T OFHOMELAND SECURITY, FISCAL Y EAR 2020CONGRESSIONALJUSTIFICATION: MANAGEMENT DIRECTORATE at
MGMT-3 (2019) (presenting program activity structure for management directorate appropriations).

2931d. at MGMT-0&S-4.
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that accompany eaans J4fp€ornogprreisast icoonusl dn al so direct f
statute.) And while committee or conference T epo
committees agresepwophse @ ahbek capeptrioopmsi,at i ons ¢ ommi
also imvmdrcatgethion, in ssgprdbposed® wiyocaofonke
Thus, when Congress appropriates funds for an ag
obligation by creating one or more appesepriation
Congress how it intends tomadgfoftatent hpr dgmams ,of
and activities—bdhweendappdopgi dinerscrecaned withti
t wo bachegabamidsgms cofPtCoomtgrroalese it flisplace or 1im
t hemseec hatbiys mg at ute.

Statute generally prohibits the shifting of fund
iseferradd atrESpaci fAncaamhoount available under law -
from one appropriation account and credited to a
authori Z¥°WhbGongrwess enacts a statute that autho
generally trafsefrer®ahtoh arpictcy fi cthanggatgeayns far i n
authority statute determinedboldhwshidht almadxfbrted
fundExcept as specifanoahmypupt ox htdrhadnr sbfyseriraewd b e

available for thet staanet lpargpome lainmdi tsaitbijems pr ovi
appropriati”gupphdbemmoxnample, that Congress appro
A thoamhaomdl abl e f oarntdhmre afgiesncayl theamr validly tran
AccountcobB,t etntes of which “Cangte g ip.men'‘d,eydedavraa 1 abl e
bas*¥nless the transfer autthhoer iftuyn dsst attruatnes fseprercei df

2945eeGAOGLOSSARY, supranotel9, at 80 ( “For annually appropriated account
Budget (OMB) and agencies identify PPAs by reference to co
discussbn of appropriations report language development and componen&RSeReport R44124Appropriations

Report Language: Overview of Development, Components, and Issues for Cdngdessica Tollestrup

®For example, the appropriations committees largely accept
Management Dir e candSupportappropri@iprseelaSICone. Rec. H11,02526 (daily ed. Dec. 17,

2019) (reflecting forthe DHSMn a ge ment Directorate’s Offices of the Chief
Financial Officer slight increases in funding allocations
2% See, e.gid. at H11,033 (reducing, by roughly $768llion, funding allocations for the Enforcement and Removall
Operations program of the U.S. I mmi gration and Customs Enf
account, a 14.7% reduction from the level proposed by DHS).

®"The phrase i“bmdgkes cerxieceust t he period duringSee@ADch an agen
GLOSSARY, supranotel9, at 111 ( “ An a gphaseigtd spend thesnmoney Gongressghastgilien it to

carry out the objectives of its program legislation in accordance with fiscal statutes and appropriations, while at the

same time beginning” to formulate its budget request for t
2% Seeid. at 95.

2931 U.S.C § 1532.

300S5eeGAO GLOSSARY, supranotel9, at 96 (“Statutory authority provided by C
from one appropriation or fund account to another.”). Trans
statutesSee, e.g 22 U.S.C. § 2360 (providing transfer authority under the Foreign Assistance Act of 1961). Transfer

authority may also be enacted in an appropriations &etnfra note301

301 Further Consolidated Appropriations Act, 2019, Pub. L. No-34,@iv. A, Title I, § 312 (2019) (providing the

U.S. Department of Education (ED) with general transfer authority of up to specified amounts and subject to the
proviso that the transfer authority may not be used to create a new program, project, or activity for which no funds were
provided in the Act).

30231 U.S.C. § 1532.

303 SeeGAO GLOSSARY, supranotel9, at22.

Congressional Research Service 34



’

Congress’s Power Over Appropriations: Constitutiona

to Account Bonfeimad afWiwechaformableronly for
, dmaiadglehcone ammptrtto p e i a t *°ATohouasd e oiufn t

Il is to deny agency flexibility in shif
e transfer aut horaiktey aanlyr esapdeyc iefxiics tasc,t 1o
dablirtd aochy*®iwnl §t 4 i ¢t ¢ethaen dsgency
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ess 1t would r
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priation reflects a congressional r1ec
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s Congress directs other wise,
on amdmg tamed warntiious iprso grharns ,t
ding by allocating the funds

allocate funds. THhse Sup
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funds within a particular appropria
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oNative American children sued the In
ion to end Proghkmdi §dt hehPrdgenm m), whi
in the southwest United States. IHS
sultants f&®™®TheatSupmwimtée CPuG gr aama.ni mou
decision requiring I HS tdhnrmdei isshtea tlddSt h
allocation ofsfimndppf’opmeatiomp decision to dis
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program and fund the nationwide program) was not
deci“sbmmi tted to age X'y uditssc rceatninoont ’sbryd wlinaghwv n&n a g
allocation decregunsebp¢cauvusoempheyated balancing
which are peculi®mil v x®p@Whidins et haeg @amemcmakes an a
decision, ibemwken eomhefcag policy interests, a
generally subj &%An dt ot hjiusd iwaisa It rrueev feesw.@aa t hdbhgh t h
apprised Congr'sssonfinh#Rrogenmtion.

The same discredsso,n iexiaslt Ld pngpmordepsreirnattleido ntsh.e cas e

agency that received all of i1its dpppeompsdsations i

304 SeeMatter of United States Capitol Policéddvance to Volpe Center Working Capital Fund3B9349, 2010 U.S.
Comp. Gen. LEXIS 109, at *® (Comp. Gen. June 4, 2010).

305 Highland FallsFort Montgonery Cent. Sch. Dist. v. United States, 48 F.3d 1166, 1171 (Fed Cir. 1995) (internal
quotation marks omitted) (explaining that ED correctly declined to transfer funds from one appropriation account to
another to make up foremedtut’hdfimmpgdisthg rttfraddmitnhatn B'emeafiittle d
because doing so would ignore an express congressional determination of the amounts available for the entitiement
program).

306 See31 U.S.C. § 1352.

307508 U.S. 182, 193 (1993) (internal quotatioarks omitted).

308 Seeid. at 185-89.

3091d. at 193 (internal quotation marks omitted).

310|d, (internal quotation marks omitted).

S1d.  (“[ T]lhe agency is far better equipped than the courts
orderingofi s priorities.” (int seealsdln tq’ulo tlhntiioonn, nlAA W sv .o nllotntoevda)n),; 7
86263 (D. C. Cir. 1984) (Scalia, J.) (“The distribution of p
archetypically political task, involvinthe application of value judgments and predictions to innumerable alternatives,

as opposed to the application of accepted principles to a
312 incoln, 508 U.S. at 187.

313 Cf. Kate StithRewriting the Fiscal Constitution: The Case @rammRudmanHollings, 76 CAL. L. REv. 593, 612
(1988) (noting t hiatte m’h’e asouhme’e”p ltaspmpor fo pr ‘i laitnieons are “relative
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neceildtsoarcyarry oUAs inet mdnabhowee, t hough, Congress
age®Bcyuppr opfroira teixoanmspl e, Congress provides three
DHS ManagemenThe regeamay tea nmeottvaececrmman f s r wi @ h & u t
statutory tyraBufewheaeamnt hdhei ques wi dbdhrd nsc douwn tt oa md 1
it mpossible to tell from the face of the statut
the items for "Witiheh aigte nicsy anaai ladHloc@tee fuamds as
permissible statutory purposes covered by the ap

As noted above, an agency may eve ligate fund
representations 1t made when it jus fied its bu
i ncdaiited it expected funds would be allocated, as
the approwhieat agresncayctt.akes such an action, t he
rPdami ngency is able to reprograthsbmomause n
tee reports, o8 ah¢horowy, tbi ma¥agke appe oo
n
i

n ob
usti

asgemeaepresentation to Congress as to how

s legally binditngthmtt hded sagpgaeamwmpowsendl pltl ®ct
into the language of ""'Wethpptopimathnononstaintetan
engages 1n faetp rtohger apnemmiinlg o f s t r’adbiunte dt hraetl aitsi oomnnsl yw:
“praccomshint, n3dt a legal one.

When Cosnegetkess s mpose |l egal constraints on allocat:i
statute. Of course, one way 1is for Congress to i
appropriation, tdee tsap e ¢ i ft h,e wibtjhe cggrse aftoerr whi ch t h

“[el]ach “line item’” 1is, in turmn, a ‘lump sum’” for all obje
314Seeloint Resolution Making Continuing Appropriations for Fiscal Year 1985, Pub. L. Né73®88 Stat. 1837,
1863-64 (1984).

315 SeeConsolidated Appropriations Act, 2020, Pub. L. No.-886 Div. D, 133 Stat. 2317, 2503 (2019) (operations
and support; procement, construction, and improvements; and the federal protective service).

316 |n the Matter of the Newport News Shipbuilding and Dry Dock Comparyg4830, 55 Comp. Gen. 821, 820
(1976) (single appropriated sum available for two ships could be oldigatmnstruct only one ship despite committee
report that purported to divide the amount between the two ships).

317 GAO GLOSSARY, supranotel9,at85( r e programmi ng) ( “Shifting funds within an
use them for purposes other than those contemplated at the time of appropriation; it is the shifting of funds from one

object class to another within an appropriation or frommmogram activity to another. While a transfer of funds

involves shifting funds from one account to another, Trepro

38GeeSalazar v. Ramah Navajo Chapter, 5 @pbrtsidnd®therlégislatye 200 (201
history as to how the funds should or are expected to be s

(internal quotation marks omitted)). GAO has opined, though, that when Congress expressly incorpoeates into

appropriations act funds allocations set forth in an accompanying committee report or explanatory statement in a

manner that allows the agency and others to “ascertain wit

appropriations are availab’fe, t he commi ttee report allocations bind the age
2008—Incorporation by Reference, 2008 U.S. Comp. Gen. LEXIS 41, at *18 (Comp. Gen. Feb. 25, 2008). Along

similar lines, DOJ has argued in that such incorporated alloaatit ar e “1legally binding restrict

of an appropriationSeeBrief of DefendantAppellant United States at 20, South Carolina v. United States, No. 19

2324 (Fed. Cir. Dec. 18, 2019) (arguing that allocation tables incorporated tgnoefénto an appropriations act

“1dentify with certainty the amounts and purposes for whic

binding restrictions on the agency’s approprtéedfundsons. Thus,
for [programs, projects, or activities] mnot identified in
S%Us e of Law Enf’t Assistance Admin. Program Grant Funds fo

320 The Honorable Lowell Weicker, Jr., Chairman, Chairman, Subdtieeron Labor, Health and Human Services,
and Education, Committee on Appropriations, United States Senate] B2, 64 Comp. Gen. 359, 362 (1985).
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i¥'Thie. more prescriptive approach’smay come at
lity to respond to unforeseen circinmswances.
ettas afplhumaatbiec ome apphorgtpemilyogdadf etri md «
s bet vwse ejnu satni faigceantciyon of pr ogr a,iféa labnedi ti t s a
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potentialiwWdostroefian amiegnowafgasvidborg gr e s s
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t o mapiontteami¢m atflhit s of reprogrammidngnHihtuiskacahgo
e, another common app froeapeohrwn’iptrfoovri sCGoonng.r eTsysp itcoa
pomrwa it 1 anguage]winlel vosfd st thpeer dfvhiade d by t his Act
ailable for obligation or expenditure through
iminates a progopamfhptopectedsrrATahguisi,e iwthgeonl 1 a r
a fse nmpery pos e di nrge pdrooegsr annont me et t heédseae aamsmrdi tfioans
ampl e, the proposed reprogrammhagaganolyvased =n
ovide notice to Congress before the reprogramn
pendotngress Cusually phrases reprogramming prov
appr op+rtilmatte di sf,untdhse pr ovi @ivan s asbtlat o otrh aotb In g a
X p e n'duintluerses t he reprogramming its fpertthosimed hwende
nwait prWhiesni am. agency violates an applicable r
GA® view the agency has obligated funds not ava
Antidefi¥iency Act

OO0 0T OO O MRS DO DD
o) X B — < 0w O

o

The Supreme Couwmrtt rheapsbaricb sepr oeids it 8%°a s ahes pehei s si
xecuti VeBultr bipethDepart mPOMa nadf GJAWs tairee c@reful to
et ween a pe-gamiasisti bpreo wiespioan and ewhadppatd be c
r oivoins. Under the latter provision, Congress <con
or certain purposes by requiring an agency to g
seend mthedi ve committe¥¥DOpphammdwddrt hdte suseh pr o

c o o0

321 See, e.g.Consolidated Appropriations Act, 2020, Pub. L. No.-946Div. D, 133 Stat. 2317, 25070(9)
(appropriating $8,032,801,000 for U.S. I mmi gration and Cus
which not less than $6,000,000 shall remain available until expended for efforts to enforce laws against forced child
labor”).

322 ouis Fishe, Presidential Spending Discretion and Congressional ContB1$ Aw AND CONTEMPORARYPOLITICS
135, 150 (1972).

323 Consolidated Appropriations Act, 2019, Pub. L. No.-61®iv. A, § 503(a), 133 Stat. 13, 37 (2019).
324|d.

3%535ee, e.g U.S. Secret ServieeStatutory Restriction on Availability of Funds Involving Presidential Candidate

Nominee Protection, 819009, 2010 U.S. Comp. Gen. LEXIS 78, at19 (Comp. Gen. Apr. 27, 2010) (concluding

that the U.S. Secret Service violated the Antideficiency Act bndipg $5.1 million more on candidgteotection

activities during the 2008 presidential election than specified in the explanatory statement that accompanied the

FY2009 Department of Homeland Security Appropriations Act). While DOJ does not appear éxhassly

weighed in on this particular question, in line with GAO’ s
after failing to follow reprogramming provisiorSeeletter to the Honorable Gene Dodaro, Comptroller General of the

United Sates, Government Accountability Office, from the Honorable Rebecca Blank, Acting Secretary, Department

of Commerce, at 2 (Nov. 21, 2012) (observing that “where,
funds where proper noticewasnodpri ded, it has incurred obligations in exce:

%6Seel . N. S. v. Chadha, 462 U.S. 919, 935 n.9 (1983) (noting 1
provision that prevented court rules from taking effect for a Spdgberiod after promulgation so that Congress could

review the rules and if necessary “pass legislation barrin
327 Reprogramming-Legislative Committee Objection, 1 Op. O.L.C. 133,-1®88(1977) (explaining that DOJ regards
reportard-wa it provisions as “constitutionally permissible?”).

328 See, e.g Consolidated Appropriations Act, 2019, Pub. L. No.-61Biv. B, 133 Stat. 13, 74 (2019) (permitting the
transfer of unobligated funds to t hdbuthekingsuchfurdat of Agri c

[
—_—
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a

are unconstituveehathbepowse tbegdnmimi dbooeh [ a] p
the agency and t he ‘wpprho pgrhieca toiveerrsr i odd mngi trti egehst, t o
to the two [Apptt¥Basctdoonn]tbBépmmseaparodtieacrn i on,
least as far back as Rrlkees iKiesnd mh oW cabxophldimdpimtirlstyti reast il
instructed t"hbaat -asnadlppmtiviea tcoosn di t OBnust atrhee not bi i
execbrameh does mnot ignore such proviasnidons alt og
approve Rroemdidteinams, of both parties have instruct
notice portion Yafc ctohred stthact uwteec oanmmdnntdlhat® omk 1 of s u
appropriate and *'FThuiousagonmnsidermayomntdimnve to re
on a proposed use tahappieveoPrewt dtsthey naax e ®ptoirte b
does mnot viewncammbtet e sdssh unya yb ebfeo roeb 1fiugnma t e d .

GAO as taken a similar position. In 1983, t he S
I . N. S v. iGhvadh adleaotuisnégp vae v 0 s i on of the I mmigration
Act, under which eithear thwus ea ode Conigoarsaf colmwd dA
suspendsadepd¥Rhet iGmnurt reasoned that, having de
an dsl ideenportation toCdhgr At ¢t ommety Hbondeaby 1ts de
aut horityl eugnattiilont hiast Ideeg i s 1tahtriovueglhy laelgtiesrleadt ioorn rpea
both houses of Congress and either signed into 1
Pressde’Gioven this hol ding, in 1984 GAO assessed
conditions on appropriate@hdam&@&aAOwedldsbd phamia
“statutor y'ofegqmmirtttmeatapproval of or a committee
l umpui m raopppr i”woiubds coChhifia with

available for obligation only wuwupon “written notification t
both Houses of Congress?”).

329 Authority of Congressional Committees to Disapprove of Action of Executive Branth, Op . At t >y Gen. 230,
(1955).

0Constitutionality of Comm. Approval Provision in Dep’t of

591, 59192 (1982).

3311 PuB. PAPERS OFPRESIDENTBARACK H. OBAMA 217 (2009) (statement on signing the Omnibus Appropriations Act,
2009);see alsdPRESIDENTDONALD J. TRUMP, STATEMENT ON SIGNING THE FURTHER CONSOLIDATED APPROPRIATIONS
AcT, 2020 DCPD201900082, at *2 (Dec. 20, 2019) (similar language).

332See, e.g 2A DEP'T OF DEFENSE FINANCIAL MANAGEMENT REGULATION1-1 6 , § 51 ( “Reprogrammi ng i

N

accomplished pursuant to consultation with and approval by

333462 U.S. 919, 9245 (1983) (explaining that upon passage bylmese of a resolution disapproving the Attorney

General’s decision to suspend deportation, statute stated
authorize the alien's voluntary departure at his own expense under the order w@itideparthe manner provided by
law” (internal quotation marks omitted)).

3341d. at 95455.

335The Honorable Silvio O. Conte, Ranking Minority Member, Committee on Appropriations, House of
Representatives,-B96854, 1984 WL 262173, at *2 (Comp. Gen. Mar,. 1984).
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Key Takeaways: Transfers and Reprogramming
1  Each appropriation may consist of several programs, projects, or activities.

1 Anagency must have statutory authority to debit one appropriation to the credit of another. The moven
of funds from oneappropriation accounto another is atransfer

1 Anagency has implied authority to allocate funds within an appropriation, sliftidg from one program,
project, or activity to another, although Congress typically requires notice of such reprogramming.

The Antideficiency Act

The statutory provisions and legal ddsctrines dis
approppoatronsequiring agencies to deposit publi
Treasury funds only as auth¥rhaedhbpynenatafethEx
statutes or legal dospernanletsi,e sonf orh eaigre aodwyn ,lb daifuit chio
authority. The Purpose Statute, itself, sets no
heed the re‘gdippemeonti athaoatns shall be applied onl
appropriati” s kwewrie emla dsdt.ea t it merrya pr ohi bi tion on
bet ween appropriations does not specify a consegq
aut h®andy)]imits on reprogramming authority 1ikew
disregarding rceprmpagrvammiomg .ndtnist ead, Congress i1
obligate or expend funds beyond statutory author
now known as the Antideficiency Act

Limits on Ol iEgateinadrist ur e s

The Anti Adedf iprnemiclyitions and limitations date to
time as Congress deaFirefohgrwesrebafednteoedceéhns
practice of obligatifgoarmpgirvwe rifUWhisedired memadesks dt o cr e
appropriaf @ nignet eangdeendc yt o 1l ast the fiscal year. La
appropriation before the end of the fiscal year.
appropriation from Congr eksisng,a tGowhgirkehs sphbont¢e¢ waasa
provide the *fSiencdosn srgeeqnuceisetse do.bl i gated appropriati
aut hority While these improper obligations may
3As noted above, an officer or -demplsaye e ewghiad rweimelnatt ¢smatyh eb eM
from office” and “may be required to forfeit to the Govern
to which the officialb r agent may be entitled.” 31 U.S.C. § 3302(d).

337 See id § 1301(a).
338 Sedd. § 1532.

339 Matter of Project Stormfuéy Austl.d Indemnification for Damages,-B98206, 59 Comp. Gen. 369, 372 (Comp.

Gen. Apr . 4, -defigi@oy)Act wes Hoineas edult of Congressional frustration at the constant parade of

deficiency requests for appropriations it was receiving in the 19th century and early 20th century, generated, it

believed, by the lack of foresight and careful husbanding of funds by Execraivehtagencies . . . . We term such
commitments ‘coercive deficiencies’ because the Congress h
see alsB9 CoNG. Rec. 3689 (daily ed. Feb. 28, 1905) (Rep. Hemenway) (noting that agencies spetaling i

deficiency was “an abuse t ha €CoNnkGLSBE 28hCong.nlstSeks. 731843 ma ny, many
(Rep. C. Johnson) (complaining that Congress had “appropri

of the Naww ‘thbpa d mpdme hands enough to exhaust $2,000, 0007

expenditures to keep these men in employ, and thr[o]w the
340 See, e.g 39CoNG. REC. 3782 (daily ed. Mar. 1, 1905) (ReUnderwood) (lamenting that, when presented with a
request for a deficiency appropriation “we must pay or sto
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available budgat obdtilgartiitoyn, iomMpreaP'Botnlt ri buted t
practices undermined congressional control over
dictated to Congress its #otal funding or its al

The AntideficiencryelAate d*¥®Ehboandicongpenhreslel y prohi
agency from incurring obligations without availa
Act provides that

an officer or employee of the United States Government or of the District of Columbia
government may not akeor authorizeanexpenditureor obligationexceedinganamount
availablein anappropriationor fund for the expenditureor obligation[or] involve either
governmentn a contractor obligationfor the paymentof moneybeforean appopriation

is madeunlessauthorizedby law 344

GAO and the executive branch disagree over the t
Antideficiency Act violation under its central p
sees two poshkiirbdteh eviaogl eant coyo nneaxym epnbdl itlgtatytaeln d

appr opt¥iSetciocnms . noted above, tohre eAxcpte mpdriothuirbeist s o
“exceedingawai lamblhumtappropriation or fuwid for th
Accordild@J .t this 1iaypai.,lt aibdipeanrotdsi fai‘leerggbi r e ment of
per mi s”fiobbi loibtly gat i on*sThaantd iesx p etnhdei taugreensc.y must en
bligart iecoxpeanrdei tfuorre spur poses permitttC€angpdrye d s wma P C
onstrain the scope of legally permissible spend
1 so by “canpostcuodni dnipt m oms apprArdap ijomsamcappropri:
ést prohibition oxpfeubnidisg getxiceggss of a designated a
articul’whiperposonditionsiprahi hppremprontobhisga
x penfduinflgsr a par tPThhlusro fiffir mens eobl é¢ mpkt eyee

x pefnudnsds bpn wfobather a condition or act¢tap that

b
€

o

o 0T Y 0

341See idat 3781 (Rep. Underwood) (explaining that the Department of the Navy had exhausted its FY1905

appropiation in less than six months, requiring a deficiency appropriation, in part because, without authorization, the

Navy had improperly spent $500,000 on ship gun sights wusin
ships?”).

342See, e.g40CoNG.REC.1 273 (daily ed. Jan. 19, 1906) (Rep. Littauer)
amounts estimated [by the agency] for any given object to what, in the judgment of Congress, is ample provision . . .

those in charge of bureaus arhiisaproceed to expend amounts under the appropriation as though their estimates had

been allowed in full, giving no attention to the mandate ¢
343 Applicability of the Antideficiency Act to a Violatioof a Condition or Internal Cap Within an Appropriation, 25

Op. O.L.C. 33, 54 (2001) (explaining that through the Ant:
objects of executive branch spending”).

34431 U.S.C. 81341(a)(1)(A)(B). TheAct also prohibits expenditures or obligations of, or contracting for the payment

of, “money required to be sequestered” under Séedd Bal anced
(c)-(d).

345 Applicability of the Antideficiency Act to adlation of a Condition or Internal Cap Within an Appropriatictb

Op. O.L.C. at 37.

34631 U.S.C. § 1341(a) (emphasis added).

347 Applicability of the Antideficiency Act to a Violation of a Condition or Internal Cap Within an Approprion

Op. O.L.C. aB 8 The fact that Congress did not simply prohibit expenditures in excess of total appropriations

suggests that the term available’ shouldpbemiensbiriedymdy
348 See idat 33-34.

3491d.

3
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DOJ and GAO agd¢ eviitbhl aadt etsh atthe Anti deficiency Act,
i mproper oablixgemidig uzgency has nott idheseeded its

DOkand GWA@nterpretations diver ge,i ndhiowigdhuyalon t he
violates hdecodblk h@guw temxfpuernddss in violation of a carj
was enacted into law atraagdpfdpreationsmeathanhaht
t issue avaidabileal Th &wnaxAce e daibmogmgvdatiil anbsl e
ppropafinfidicheex pendbopbbi grnd q minrgesh dygt e wihietcher

mbli gatxipadnua c ¢“@ the u mtv[asi [l Aacbcloertdbihltg,g i me ani ng
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it hoebl i waetxipoeemd i ppreprgendemd stlhdtdmge na st s
eparfatiealyypr opprc.¥E€bagabtsoutémaaddyp sadondiitni ons
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ongress recognized that agencies could pressure
ppropriations mnot oorn leyx pbeynnddisnrfge bttt yabbbdbi hbgtaangep
rom a person whpoa ywwewmltd ftohre nt heex pseecrtvi c e s , even t|
30Seeidat 52 (noting that DOJ’ s view was “consistent with tha

351Use of Appropriated Funds to Provide Light Refreshments at EPA Conferences, 31 Op. O.L.C. 54, 68¢2007);

alsoid at 66 (“a proper cesthatthe[AntideficiéncytAbtlcdoes nowimpose arpving e i n f o r
requirement of ‘“availability’” under all possibly applicabl
appropriation for t hseealssCireunadNotAulil, supranote280pat § 145 2t(directing ) ;

agencies to the Department of Justice Office otfiat Legal Coun
violate “a fundiathgrt hestancappnopnianidas act” (emphasis ad

352 Antideficiency Act—Applicability of Statutory Prohibitions on the Use of Appropriationsg 8450, 2009 U.S.
Comp. Gen. LEXIS 155, at *12 (Comp. Gen. Ma 23, 2009) (internal quotation marks omitted) (emphasis added).

33See, ey, 42 U.S.C. § 16313(c)(4) (“No funds allocated to the
Initiative “may be obligated or ecxhpneonldoegdgnattedrby c.o mnfe)r,ci al ap
Department of Energy Research and Innovation Act, Pub. L. Ne24858 303, 132 Stat. 3130, 3143 (2018).

%For example, Congress’s annual Financial Services and Gen
“gove rwidmee’n t“ g e n e r aSeeCgnsolidated Appropriations Act, 2020, Pub. L. No.-986 Div. C, tit.

viit, § 709, 133 Stat. 2317, 2486 (2019) (prohibiting use o
any otherAct t o i mp 1 lationethattCongress kag disapproved through a joint resolution (emphasis added)).

355 Use of Appropriated Funds to Provide Light Refreshments at EPA Conferences, 31 Op. O.L.C. at 62 n.2 (suggesting
Congress could respond tocPOAtLs asadppbyofigthe Ant ydehecie
conditions of an appropriations act through such references to generaldava)so Antideficiency AcApplicability

of Statutory ProhibitionsB-3 1 7450, 2009 U.S. Comp. Gggeststhdt GoNgreSswbuld5 , at *8 (
have to specifically incorporate by reference every statutory provision of general applicability in order for the
restriction to be ‘in an appropriation.’”).
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Key Takeaways: Limits on Obligations or Exp enditures Under the
Antideficiency Act
1 Anagency may not exceedtalavailable approjations, meaning the agency nmt obligateor expenda
lapsed or depleted appropriation.

1  An agency may not exceeccapwithin an appropriation, meaning the agency malyincur obligationsor
expendituresbeyond the amount available within an appropriationd@iverpurpose, even if funds remain
for other purposes.

1 An agency must comply witha@nditiomttached to an appropriation.

1 Anagency may not accept voluntasgrvices or accept personal services beyond the amount authorized
law, except in cases of emergency.

356 Recess Appointment of Sam Fox3B9301, 2007 WL 1674285, at*8 (Camp. Gen. June 8, 2007) (explaining

that Congress felt a “moral obligation” to pay agency empl
services to the agency).

357 Law of May 1, 1884, ch. 37, 23 Stat. 15, 17 (1884). One court stated that Congyetssl dlde voluntargervices

ban “based in part on the unsatisfactory history of the <co
governmental authority,” offering the example ®f “private
of ficers in the nineteenth century.” Suss v. Am. Soc’y for

(S.D.N.Y. 1993). No member appears to have justified the ban in this way, and in 1893, before Congress added the
voluntary services bato the Antideficiency Act, Congress separately passed thePimierton Act in response to the

use of private detective agenci€geS.Rer. No. 88-447 at 2 (noting, as background for the ARitnkerton Act, the

role of private detective agencies indaldisputes of the 1880s and 1890s, including railway strikeg)als® U.S.C.

ds emCpagrtebs voted a deficiency appropriatic
by
gress added this prohibiti¥3®ThetoAtbhaernsAwt i defi c
ncies f fvoont uanctcaerpgtrisnegmpbogsngal services excee
horized by law except for emergencies invol vi
p®%Tthe. Act further specif Wlepse st hnaott iitnsc leundeer goenngc
ular functions of government the suspension
y of human 1ife.*DOJt hhea sp riontteecrtpiroent eodf tphreo psetr
rve’sanbale figrya toiisiagcraviiypteefsi, ned as services

n who holds a position tat the law allows

of f

83108 (“An individual employed by the Pinkerton Detective

the Government of the United States or the governmentoftbi s t ri ct of Col umbia. ”) .
358 Seel.aw of Mar. 3, 1905, ch. 1484, 33 Stat. 1214, 12887(1905).
35931 U.S.C. § 1342,

360|d.

¥lEmpl oyment of Retired Army Officer As Super {llhis endent of I
evident that the evt which Congress was aiming was not appointment or employment for authorized services without
compensation, but the acceptance of unauthorized services not intended or agreed to be gratuitous and therefore likely

to afford a basis for a future claimup6m n gr e s s . A

362 Authority to Decline Compensation for Service on the National Council of the Arts, 13 Op. O.L.C. 113, 114 (1989)

(opining that Professor Laurence Tribe could serve as Special Counsel to Independent Counsel Lawrence Walsh
withoutcomp ns ati on because the statute permitting Tribe’s appoi

merely states a maximum compensation”).
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Apportionments and Reserves

Finally, before the passage of the Antideficienc
which agenedefuoddighn the era of frequent coerc
appropr ifattrlee ffuinblsotd goowayl de xthaeawmst i1its appropriat i
before the dfHdcal year

The Antideficiency Act dfimgthygr edtablipbkhnag agenop
process. Through a delegation from the President
apportioning appropriatiddd]avapbabbeinoioxnecauwti
obl i gatri man de Tmwmsitt eu spaepp boydt b e n eod | ti opap ri eowme n t
expendititrkantwaubradtpl ace aflmgon dypOrMBwtnoudast, de f i c
phase a’mno balgiegnactyi ons or expthai awgictehsoyutto aavvaoiilda blleea
appropbeddbirenshe en¥The Abhe fakeall ymated except
rul e. OMB may appepproprantagancygt a rate that W
deficiency appropriation to accommoidtaatrey pay 1incr
per s &hOnvBl may also appoappompminatmigemsyat a rate t
the need for a deficiency appropriation when 1 eq
submitted its budBoert“aime q mes glevhionygC otnhgep essasf et y o f
l11ife, the protection of propewhgreometcthke sammedioa
support payments to in®ividuals that are fixed b
Apportionmé&innt switibteitfrogr gr opai et Db h s gnadtéélOMBr e xp e
may apportion tapumperroipordi“afoin tehs,, bbgyyal endar quarters,
seasons, or Olyed utnicmmdaogmtei(viiotdise,s ,byfunct?jpns, pro
or by a combi’fAfitiom ONiBttshaekppwor.ti onmerti yinkethge

363 Seesupranote340and text.

%%4See3 1 U. S. C. § 1513(b) (tasking the President with “apport:
executive agency (except the Co mseealsBiUdSIC)8 301 pemittings requir ed
delegation of “any function which is vested in the Preside
to be appointed by and with the advice and asamemdecht of t he

by Exec. Order No. 12,066, 32pRec.34, 6 1 7, 34,617 at § 2 (1987) (“The functio
modi fying apportionments of appropriations are transferred
Officials in the legslative and judicial branches apportion appropriations for their respective brabebgs.U.S.C.

§1513(a).

36531 U.S.C. § 1512(apn appropriation provided for an indefinite period must be apportioned to make the most

effective and economical use o&thppropriationSee idThe same requirement applies to authority to incur

obligations by contract in advance of appropriati®ese id

366 Sedd.

367|d. § 1515(a).

3681d. § 1515(b)(1)(A).

3691d. § 1515(b)(1)(B). If an official makes an apportionment thdicates the need for a deficiency appropriation,

statute requires the official to immediately report the ap
submitting a proposed deficld81t5(h)(20.r supplemental appropria
3701d. §1513(a)(b).

371 Seeletter to Gloria Joseph, Director, Office of Administration, National Labor Relations Bo@5i3854, B

253164, at 2 (Comp. Gen. Aug. 23, 1998)ps://www.gao.gov/ase#670/664216.pdfconcluding an agency violated

the Antideficiency Act when it obligated funds beyond an e
reapportionment in writing, even though OMB orally confirmed the reapportionment before funds wextsdlalitd

provided a written reapportionment soon after).

37231 U.S.C. §1512(b).
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e ’sl ianpiptosr ¥00fp aGaMBnhi s process of apportio
ative spbtdheisesnlisngompsheadutl heo rciotnys ttroa
fumdy: nah mgkacygr autolbd i igaxdcicaoemd ienxgp eannd i t
*rative subdivision.

va ttihoenn f u t habkpepro rstuibodni nveindte, so long as its
h
r

]
t
foorn maennyt a d mi ni s
Generally, OMB mus tbraapnpcohr tai popfiHapvrd iOaMBaeacyust .i v e
estabrleisséiyvasvi t hhol ding a pofropmnappoappopamenatad
from obTONMBntaiye mractseet veprovide f’otr'do caocnh ii envgee nscai veisn
made possibhechyngesthmomgquirements’odas greater
“specificall y®fFooeind @®MBbeyshdata wni suse this reserve
I mpoundme nt—whohnctirso 1d eAteatriel geudi rbeesl otwh er Ppes i deat

C o negsrs whae nreevseerr v.¥%3 i s created

Key Takeaways: Apportionments and Reserves Under the Antideficiency Act
1  Appropriations must generally be apportioned.
1 OMB apportions an executivieranch appropriatiorthat is available for a definite peridy dividinghe

appropriationby ti me period or function; an agency m3
T An agencyds obligat i on sanamouneaxapablaitie rélevantapportionanant o 1
1 OMBmay reserve (i.e., withholdppropriationsfrom apportionmentto provide for contingencies, achieve

savings, owhenspecifically provided by law.

Antideficiency Act Penalties

An agency may violate the Antideficiency Act 1in
of an appr oporri actoifoddnist imoct,e pptaipn g voluntary service
aut hor i Z%tdo boyb Iliagmat i ng funds exceeding an apport
subdi¥Whetanan agenAmnt ivdiofhiad iecsh & shwei rtermegngtesr .

Fi r“s hheedo f haecg ¢ n“s @ k Ipiomme d it @wthRed ¢ys &a d@mnt g a b k s
rel efvaaanttak t at emen tt a K'¥°Thlee ad ge mopte adopy his
repto@AT®Secorhdbcaut h srainzcefsotohoef f o e mpl o gspoficd bl e

3731d. § 1513(d).
3741d. § 1517(a).

Seed. § 1511(a) & (b) (defining the “appr ddp&lbl2@®)i ons” covere
(requiring apportionment afll covered appropriationsy. § 1516 (identifying funds that may be exempted from
apportionment).

376 SeeGAO GLOSSARY, supranotel9, at 25 ( “budgetary reserves”).
37731 U.S.C. § 1512(c)(1).

37814, § 1512(c)(2).

379d. §1341(a).

380|d. §1342.

38L|d. § 1517(a).

382]d. § 1351 (imposing reporting requirement for violations of 33.0. §§ 1341 & 1342)ee also id§ 1517(b)
(imposing reporting requirement for obligations exceeding amounts available in an apportionments or its administrative
subdivision).

383|d. §§ 1351 & § 1517(b).
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Though ’st haed micnti strative discipline and penalty p
centgeycias rarely employ the more severe method
Writing in 200dqg dOOIImisdal eadlr tdhhiatil penalties hayvw
he almost 95 years that8TuhcuhshhpsAatrtiiméinalhave bee
rovisions have apparently nevef'DOdr had thenbas.i
ignaled that 1t would be reWvectyawdti ffochttng suc
onsiderations, such "@ashd®di nswerhnhsnguahdadpsostau
08%D0OJ] has prosecuted individuals who misuse fec¢
tattes.

g 6 wvng

384 Law of July 12, 1870, ch. 251, § 7, 16 Stat., 2381 (1870).
3855 ReP. No. 584134 (justifyinglegislationcontainingsimilar languageto thataddedto the Act in March 1905).

38631 U.S.C § 1349(a) (authorizing administrative discipline for violations of 31 U.S.C. 88§ 1341 & 1#2¥lso id.
§ 1518 @uthorizing administrative discipline for obligations exceeding amounts available in an apportionments or its
administrative subdivision).

3871d. § 1350 (specifying criminal penalties for violations of 31 U.S.C. §8§ 1341 & 184@)also id§ 1519

(specifying criminal penalties for obligations exceeding amounts available in an apportionments or its administrative
subdivision).

388 CIRCULAR No. A-11, supranote290, at §145.7.

389 Seel etter to the Honorable Gene Dodaro, Comptroller General of the United States, Government Accountability

Office, from the Honorable Robert Adler, Acting Chairman, Consumer Product Safety Commission (Jung 5, 2014

(employee who worked during a lapse in appropriations the day after signing a furlough notice directing the employee

not to work) (noting that DOJ declined prosecution); Letter to the Honorable Gene Dodaro, Comptroller General of the

United States, Govement Accountability Office, from the Honorable Rebecca Blank, Acting Secretary, Department

of Commerce ( Nov. 21, 2012) (use of accounting mechanism t
activity to another).

3% Applicability of the Antideficiery Act to a Violation of a Condition or Internal Cap Within an Appropriation, 25
Op. O. L. C. 33, 54 n.22 (2001). It is unclear what DOJ mean
only “administrative diSeecd.gBlU.SC 881348&1380r i mi nal penalties.

¥Since 2005, GAO has annually compiled for Congress the 1in
reports. None of these reports refers to an employee being prosecuted under the Antideficiency Act.

392 Applicability of the Antideficiency Act to a Violation of a Condition or Internal Cap Within an Appropriation, 25

Op . O. L. C. at 54 n.22. The Due Process Clause of the Fifth
defendant unlessitwasreas a bl y clear at the time of the alleged action
United States v. Kanchanalak, 192 F.3d 1037, 1046 (D.C. Cir. 1999). Desuetude is a legal theory under which a court

may find a criminal statute unenforceable wheredi®a long history of neenforcement coupled with routine,

readily apparent violations of the statute. “West Virginia
prosecutionNotes, Desuetudd19HARV. L. Rev. 2209, 2211 (2005), sbis unclear why DOJ has suggested that this

theory would impede an Antideficiency Act prosecution.

38 These moneyand propertyt e 1 at ed offenses appear in Chapter 31 of Title
prosecutions under Chapter 31 usually inecdvdefendant who personally benefited from misuse of federal funds.
E.g, Satterfield v. United States, 249 F.2d 608, 609 (6th Cir. 1957) (affirming embezzlement conviction of IRS official
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Administrative discipline in the form of suspens
Of ficers orommpbhloyefor radoctp violations may have 1
employment before an a¥Whewy zwns gstecesy iiphpgonsed, o It ahte
agency usually uses milder for ms, suchAt as l ett
times, agencies will i1dentify an Antideficiency
discipline of any kind. Usually, though, agencie
reform agency practices atoiodcecsus’en ntghe chance of

Key Takeaways: Antideficiency Act Penalties

1  An officer or employee who violates the Antideficiency Act is subject to appropriate administrative disci
up to termination.

1 An officer or employee who knowingly and willfully violates Act is subject to a fine, imprisonment, or
both.

1 In practice, agencies tailor administrative discipline (if any) to the facts of each violation. No violation o
suspected violation of the Act appears to have led to a criminal prosecution under the Act.

The Impoundment Control Act

The key statutory provisions discabislkidt gotdadicp
of federal funds. The MRA prevents agencies fronmn
received fr om optohseer Sstoautructees ;1 itnhiet sPutrhe ends to w
applied; transfer and reprogdonsmmiaigi pnotveo smaoamsg ¢
appropriated funds; and the Antideficiency Act p
none abéeatvtarla given purpose. Each constraint e
use budget authority in ways t hastt actountfel i ¢t wit h
But the executive branch can justnasmgedadoily frus
obligate appr opr faacttiioonns .o rT hiinsa cptrioocne sbsy oafn o f fi ce
federal government that preclude?3i sobcalglatd on or
i mpoun®mMmeatl ast ’sofkeCy nfgirsecsasl dceotnatirloeld sitna ttuhties r e p
I mpoundment Control Act of 1974 (I1CA) addresses
who had “wrongfully c¢onvert edntohispossessioninthéicowrseofismi use” money

employment). In a typical Antideficiency Act violation, though, such personal gain is laSérage.g Letter to the
Honorable Gene Dodaro, Comptroller General of the United States, Government Accountdiiktyfofm the
Honorable Robert Wilkie, Secretary, Department of Veterans Affairs (Sept. 10, 2018) (reporting Department of
Veterans Affairs Antideficiency Act violation resulting from improper obligation of FY2015 appropriations for
expenses that shouléve been recorded as obligations in later fiscal years).

3%4E.g, Letter to the Honorable Gene Dodaro, Comptroller General of the United States, Government Accountability
Office, from the Honorable Janet Napolitano, Secretary, Department of HomelandySata2 (Aug. 21, 2013)
(explaining that U.S. Coast Guard (USCG) took no disciplinary action against the person deemed responsible for
USCG leasing more personal vehicles than its appropriation allowed because that person had retired).

3% E g, Letter tothe Honorable Gene Dodaro, Comptroller General of the United States, Government Accountability
Office, from the Honorable Lee J. Lofthus, Assistant Attorney General for Administration, Department of Justice, at 3
(Dec. 13, 2018) (explaining that in resperie Antideficiency Act violations that arose when DOJ obligated funds in
violation of reportandwait provisions DOJ had revised internal policies relating to congressional reporting).

3% GAO GLOSSARY, supranotel9, at 61.
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Background
Unlike the other executive br anclh Bpirsatcotriyces di s c
impoundment oftanlatvgpbeaepprealkastively rare. Ther
Pressdénilure to obligate appropriated funds. Fo
Spanish intendant in New Orleans to barpoehe righ
at a time when the city Gvamgrsdass lapmrdepr iSptaend shS5 (
purchase of I nt 0Oclt5So bgeurn blo8alt3s,. after negotiating
President Thomas Jefferson “@aadmddde]d uCndenxgpreensdse dt h a t
becau$fe vtoreabl e and peaceful turn of affairs on 1
execution of tK%Atc tluaaw wuomrn etchersesaatreywess me et by i mp o
absent d9mhugethe gt Coagsesomplaint in this per ]
usually that the executive branch spent too much
failing oteox poebnldi ghautdef'dheaetxkomitti ye branch justifi
proposed 1 mpounmlennesnutrse sa st hsaatv isntgislsl oabg ecamp lvies feod
affected?amrdogmam,950 Congress provided statutory
adding provisions to the Antideficiency Act allo
effect*Thewiagscutive branch sehdlomroadentud hotr i & t
withhold budget authority from obligation or exp
expressed doubt th'%t such authority existed.
Foll owi ng kt hoef oWotrHrde War 11, though, i mpoundment
attracted né&Wrjews tdiefiit satciomts nued to assert that

397 Sally K. & William D. ReevesTwo Hundred Years of Maritime New Orleans: An OveryB&uL. MAR. L.J.
183, 186 (2010).

398 |_aw of February 28, 1803, ch. xi, § 3, 7 Stat. 206, 206 (1803).

39910 THE WORKS OFTHOMAS JEFFERSON INTWELVE VOLUMES 41 (Paul L. Ford ed. 1905) (Third Annual Message to
Congress).

400 gee, e.g Louis Fisher)mpoundment of Funds: Uses and Abyu@88BUrF. L. REv. 141, 165 (1973) (noting an
impoundment threat from President Harding in 1923 that
months later); Letter to the Honorable Sam J. Ervin, Jr., Chairman, Subcomm. on Separation of Pbev&s of t

Comm. on the Judiciary, from Elmer B. Staats, Comptroller General of the United States, Government Accountability
Office, B-135564 (July 26, 1973) (stating that the Nixon Administration claims of extensive historical precedent for
presidentialimpouhme nt s “relie[d] primarily upbutsediEbERADb undment s o
IMPOUNDMENT CONTROL PROCEDUREACT, REPORT OF THES.COMM. ON GoV’T OPS, S.ReP. 93121, at 1611 (1973)

wa s

cur

(reciting OMB claim that “didentshaveimpountied furds$ for anty humberaho st i f no't
reasons” but noting that OMB did “not keep records” of all
401 Seesupranotes243-247 and339-342and text.

40235ee1971 Impoundment Hearingsupranote53, at 174, 177 (testimony of Cooper, Professor, Department of

Political Science, Rice University) (noting that early 1imp
not arouse any substantial congressional opposition?”).

403 SeeGeneral Appropriations Act of 1950,.d806, § 1211, 64 Stat. 595, 765 (1950) (amending the Antideficiency
Act to allow for the creation of reserves to realize savings through changed program requirements or administrative
efficiency).

404 presidential Authority to Direct Departments and AgestieWithhold Expenditures from Appropriations Made, 1

Op. O. L. C. Supp. 12, 16 (1937) (“Further doubt regarding t

withholding expenditures from appropriations made . . . arises from the fact thatdevpauld in effect enable the
Presidentto overcomethewelle t t 1 ed rule that he may not veto items i

405 See generallyouis Fisher,The Politics of Impounded Funds5 ADMIN. Sci. QUARTERLY 361 (1970).
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particul ar “FPtnmhpoouugnhd nseomntes ,d o “Ptee h atplse smo rel acioms.e r n i
CongPass,idents 1impounded budget authoristy based
objective in pro¥iding7bydfer autmptetyPresident

$350 million appropriated for catemoei el grant
revenue sharing, wh i“ac hmtheh bmdre vefdf ececetpirees ema e do f
governments proihden ftchre Imoaal rmreea’®Byc t1i97e3 ,c attheeg o 1
Nixon Administration ‘oasl da&$dtBh hboilldiingn bient vbeuedng e$t 1 2
from ob™Migation

Against this backdrop, C®Ancgeroersdsi negn atcot eGA Ot, h et hleC A

“operates on the premise that when Congress appr.
President iisgataqufiifiod¥ e wadm.blt he FnCeAc haal isios mp[rso]vi de
by which the executive branthhmalyCAeesitaalel ifyrhbeans t
processes for Congress to learn of, and then wei

406 1971 Impoundment Hearingsupranote53, at 156 (testimony of C. Weinberger, Deputy Director, Office of

Management and Budget) (asserting that the Employment Act of 1948edmith the need to control inflation,

“does seem to be a very sound basis for some of the fiscal
appropriatedfundsj)g. at 160 (similarly asserting thagsthen®ré¢dedent’
limitations” permitted impoundments).

407E.g, id. at 153 (Arthur S. Miller, Professor Emeritus, George Washington University School of Law) (arguing that it

is “beyond belief” that President NiasthelEmplaymehtdActofdM6 on “r at
to justify impoundment).

408 Compare supraote404 (opinion of Attorney General Homer Cummings expieg, in 1937, doubt concerning a

broad presidential power to impound appropriated furvd#),Fed-Aid Highway Act of 1956Power of President to

I mpound Funds, 42 Op. Att’y Gen. 347, 351 (19lfniton ( “An appr
expenditures. The duty of the President to see that the laws are faithfully executed, under Article I, section 3 of the
Constitution, does not require that funds made available m

409 Seel etter to Rep. Clement J. Zablockl.S. House of Representatives, from Caspar W. Weinberger, Deputy
Director, Office of Management and Budget (Mar. 9, 19/jrinted in 1971 Impoundment Hearingsipranote53,
at 310.

410 SeeReP. JOEL. EVINS, CHAIRMAN EVINS RELEASESPARTIAL LISTING OFIMPOUNDMENT BY OFFICE OFMANAGEMENT
AND BUDGET OFFUNDS APPROPRIATED BYCONGRESS(Jan. 15, 1973)eprinted in 1973 Impoundment Hearingsipra
notel45 at 56366 ($12 billion);CHAFETZ, supranote70, at 64 ($18 billion).

411 The Supreme Court has not applied the ICA to agency delay in making budget authority available for obligation or
expenditure. A search of LexisNexis’s Supredathe@orturt opinio
mentioned the Impoundment Control Act by name. But the Court did not apply the ICA in either Gaa In City

of New Yorkthe Court considered whether, under the Federal Water Pollution Control Act Amendments (FWCPA) of
1972, the Presght could decline to allot to states the full amount of sums appropriated as financial assistance for
municipal sewers and sewage treatment wotR®. U.S. 35, 3810 (1975). Congress enacted the ICA during the
pendency of the litigation, but the Courtnbte t hat “[ o] ther than as they bear o
before us, no issues as to the reacHda45nt0oTheGourtge of t
decided that the case was not moot and that the FWCPA requeérBdesident to allot the full amount of funds

appropriated for the program at isslee.at 44. In other word§;rain holds only that the particular pollution control

statute in that case made allotments mandatomyNIS. v. Chadhan the course of augng that onehouse legislative

vetoes of the type invalidated by the majority were commonplace, a dissenting justice noted that the ICA then included
a onehouse legislative vet®@ee462 U.S. 919, 9771 (1983) (White, J., dissenting). Bohadhadid notinvolve any

question regarding the impoundment of budget authority.

412 Matter of Impoundment of the Advanced Research Projects Agemesgy Appropriation, 2017 U.S. Comp. Gen.
LEXIS 360, at *3 (Comp. Gen. Dec. 12, 2017).

413 Decision of General Socolar, 8D U.S. Comp. LEXIS 2200, at *11 (Comp. Gen. Sept. 15, 1981).

n
he
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budgear f4%ifthhe r ¢ are two types of impoundments: de
resci$aindnshe T CA establishes separate processes
Rescissions

Firsthe T CA requires the Prspeédialk, nwehsesnacgveerrt tthoe
Pr e sti dperno p o s ebsu dtgoe tr d8Actidmd c s picen s budget authorit

the budget authority no longé&ThavdiCAebké¢ sfoonobl
provisi‘ome ghwvesi dent the opporotfuniatnyd tCoo nigmrietsisa tteh
opportunity to reconsider, the expenditure of pr
different from those in existeé&Wce when the origi
The President may propadé¢ omnmegadiusdsgifean ,a uetihtohreirt yw
be required to carry "odtthke pfowlgh ambj cotri whi chr (
provided the budget “Busboeltipygl]ioms uphpootthher eacas e
r es c i"8Tshieo nP.r e s i d e nots effratys earlvseo[ Jprfofpom o hbti getionf t
fiscal year,pbadigde¢edafiohod®™ty one fiscal year.

In either case, the President must transmit a sop
cance [Tatei smpecial mbesaged mustidgscthe proposed
reséiAvepecial message describidggd shaay povleccadk ,r e s «
during which the agency may withhoPRGitvheen affecte
Congsemodern practice of holsdildg i pdladytofilodema s e s s i
provision usually e*lufat@sn groe s4s5 doel se nndoatr rdeasycsi.n d
Yl mportantly, the ICA does not “supersed[e] any provision

or the making of out@8h4). Whean bstatutecraquirdseexecutive Branth. taSobligate bydget

authority, an agency may not rely on the ICA to delay the obligagieeMaine v. Goldschmidt, 494 F. Supp. 93, 99

(D. Me. 1980) (holding that the ICA “canhoffoproavpdegmnamind
interpreted to mandate the allocation of highway funding to states).

415 GAO GLOSSARY, supranotel9, at 61. Under the ICA, these cateigs are exclusive. To withhold budget authority

from obligation, the President must transmit to Congress a special message proposing either a rescission or a deferral.
SeeNASA—Constellation Program & Appropriations Restrictions, Part Il, 2010 U.S. CGem. LEXIS 149, at *8

(Comp. Gen. July 23, 2010).

4162 U.S.C. § 683(a).
417 GAO GLOSSARY, supranotel9, at 85.

418 Appropriations—Impounding—General Accounting Office Interpretation of Impoundment Control Act of 1974, B
115398, 54 Comp. Gen. 453, 464 (1974).

4192 .S.C. § 683(a).

420|d, (explainig, in relevant part, that “whenever all or part of t
be reserved from obligation for such fiscal year . . . the President shall transmit to both Houses of Congress a special

me s s a“Aenildpightont he 1 ast day of an appropriation’s period of awv
and is no longer avail allGAOREDBOOK Supranate3q, atah.gb, pnid7w3ded,1 i gat i ons . ”
2004),https://lwww.gao.gov/assets/210/202437pdf t at i ng t hat “an appropriation ‘“dies’

period of obligatona availability?”).
421S5ee2 U.S.C. § 683(a).

2Id, (requiring that a special message include, among other
rescinded or is to be so reserved?”).

281d.86 83 (b) (“Any amount o fbebescihged or that is to beoreserved as get farth in suend t o
special message shall be made available for obligation unless, within the prescritagdpésiod, the Congress has

completed action on a rescission bill rescinding all or part of the amoyrdgat to be rescinded or that is to be

reserved. ”) .

424 Seelmpoundment Control Aet-Withholding of Funds through Their Date of Expiration380330, 2018 U.S.
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riod, theshdFkcbedmdda dtaividniFluanbdlse nfaodre oabvlaiiglaa b1 «
ligafitiom t he e xIpd giaddiaaymihwdl“thalpe nd4dHdbe proposed
sciss’fme amgaignt he President may not transmit s
r rescission oafthbeisymedbudbet  metiogbte 45

i sl edgS sdlaayt ihvoel d per i od rcaails$beesd ktehte rpéFsocsipsescito nosf. s
lustrate this practice, suppose that on Septen
ngrsepesciaal message proposing the rescission of

ailability ends with the f%Tchal sypearn.a |l A nfeissscaagle
bmitted on September 1 would perm45 the Presid
gisl a"®lifvet deaysCA were to allow tdhy petdoto ¢thnr

fected bausdgpeetr iaoudt hoofr iatvyai l ability would end on

riod would continue. As tdhher dsumldts, atvlnd lagdpdmrc f oa
en if Congress later did not enact a rescissio
0]
w
]
c
0
e
r
e

has reasoned that because “thael Comakd tdddndent s
s be fait”‘ﬁ’o bkl Prexe¢e de ngedtmuasutt hnoarkiet yp utdhat Cong
Caiwmadi 1 able in sufficied®Thimerc¢qubeemendeappl
or dingf Jteog aGrAdl, e s s -diywhethed fhe d6ngressiona
vided 1in thsph@A ahper dac¢ ke o no #WhGAOh rfeuanddss wo ul
Act to r o h *H0IMB pdoi cskaegtr ereess, ¢ insostiionngs .t hat t he
an agen y from withholding byddgethoddt peribod
ree htohl d period spasmsvifdw,c alomgraersss. Kmo vOsMBh o w t
panning holds, as the ICA c*¥Adcadmdi mg stimi OMB,
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@

Comp. Gen. LEXIS 395, at *6 n.1 (Comp. GentceoDe c . 10, 2018)
conducting pro forma sessions, this@ddy period is likely to be 45 calendar days after the date of transmission of the
special message. ”).

4252 .S.C. § 683(b).
426|d.

427H,R.CoN.RepP. No. 100-313, at 68 (1987)eprinted in1 H. COMM. ON THE BUDGET, THE BALANCED BUDGET AND
EMERGENCY DEFICIT CONTROL REAFFIRMATION ACT OF1987:A LEGISLATIVEHISTORY, 45354 (1 1993) (“The confe
intend that the president be allowed to propose one rescis
amendment to ICA included in the Balanced Budget and Emergency Deficit Control Reaffirmation Act).

42831 U.S.C. § 1102.
429 Seesupranote423and text.
430.S.CoNnsT. art. I, § 2.

431 |mpoundment Control Aet-Withholding of Funds through Their Date of Expiration, 2018 U.S. Comp. Gen. LEXIS
395, at *14 (Comp. Gen. Dec. 10, 2018).
432 Id.

4BId.at*3132 (“amounts pr op o e raade abadable forgruderit abigationbefonaitise amobints

expire, even where the 4ty period for congressional consideration in the ICA approaches or spans the date on which

the funds would expire?”). I n s o hhaodl d“iinngt,i naA Qe dr”e ctohgen iczoendt rtahr
that the ICA permitted pocket rescissioBee idat *25-30 (explaining that such prior GAO opinions rested on the

premise that Congress could reject pocket rescissions vialzoose legislative veto later deemettonstitutional).

For example, in 1975, GAO stated the prospect of pocket re
Speaker of the House of Representatives and President of the Senate, from Elmer B. Stats, Comptroller General of the

United States, 815398, at *2 (Comp. Gen. Dec. 15, 1975) (noting that certain funding for community development

activities that was the subject of a special message under the ICA had lapsed before the endeagfithati#Bday

hold period).

434| etter b Thomas Armstrong, General Counsel, Government Accountability Office, from Mark R. Paoletta, General
Counsel, Office of Management and Budget, at 1 (Nov. 14
deferral “° may anygperiodbfdimepbeyond the endlof thiedfiscal year in which the special message is
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becausesthexl1 ChAoes not -geppensnlagegphloht bi¢sdlhi s chi
proposed resciss i‘prnosposteh ea PPd ewiitdhelmotl dnafyunds at a
yed¥PAs with many of the positions staked out by
over budget ’sa urt chaodr iittgyt, p fOGEMBh o ¢ c aippd jied to 1its fu
Awar e fsCdngtapdtee ftoralt hef ,a apto clkeeats tr essocmes saigoenn ¢
appear reluctant to time a rescission®  roposal i

As ifdreom t'sher dsCAAi ssion provisions, through guidan:
another means for the President to request that
cancel |l at a an pprrobppoossallé Pr es i dents dawr aesd u.ce. b.udtgha
subject to ’tohfe trhd¥ WliGerfierctts both a special mess:
rescission and a cancellation proposal make the
canceling budgeitalaudihotritgti Adngrt hough, 1s that
withhold from obligation budget at®bhdgety that i
authority that 1is the subject of a cancellation
obl ind®A icoancellationt prtodwls yclr ciast Bnabttbhgar t ha I CA.

cancellation proposal is merely a call for legis
availability —eaft bluedagsett naoutt huonrtidtdy Cohlgreg st tmaleu d ¢
aut hority. When an agency withholds budget autho
obligation, and the President has mnot also trans
ageBcwuction as s toesmmi wmg sfcrioom iaonproap deferral, th
I CHK

transmitted’”” but that the ICA’s rescission provision lack
2 U.S.C. § 684(a)).

43%d. at 4.

436 See, e.g 3DEP'T OF DEFENSE FINANCIAL MANAGEMENT REGULATION2-9 , at 020601 ( C) ( “[ A] rescis
proposed prior to the beginning of the fourth fiscal quarter. Only in exceptional cases will rescissions be proposed

during the fourth quarter. ”).

437 CIRCULAR No. A-11, supranote 290, at §20.3.
4385ee2 U.S.C. § 683(b).

4¥geeSt atus of Funds Proposed for Cancell ab6tUiSoCompiGen.t he Presid
LEXIS137,at*31 0 ( Co mp . Gen . Au g. 4, 2006) (“We caution that shou
cancellations through means other than a special message under the ICA, affected agencies should be cognizant of the

differences betweaesuch proposals and a special message under the ICA, and that they may not withhold budget
authority from obligation in response to sSeedalgCIRCULORp os al ot he
No. A-11,supranote290, at §112.2 (stressing that amounts proposed for cancellation only may not be withheld and

are subject to normal apportionment requirements).

440 See, e.g Impoundment ofhe Advanced Research Projects AgeBoergy Appropriation Resulting from

Legislative Proposals in the Pr e s3200%,2017.S.Bampp.g&S5ent Request f o
LEXIS 360, at *11 (Comp. Gen. Dec. 12, 2017) (finding an ICA violatich@Department of Energy when the

agency withheld budget authority described in a cancellat:i
Proposed Rescissions of October 28, 20080B122, 2006 U.S. Comp. Gen. LEXIS 45, at4ZComp. Gen. Ma 2,

2006) (describing ICA violations at 12 agencies, even thou
withhold funds in anticipation of an impending rescission?”
proposal).
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Key Takeaways: Rescissions Under the ICA

1  The President may propose a rescission by asking Contpesancel budget authority that is no longer
needed.

1  The President must report afiroposedrescssions to Congress using a special message.

1 Budget authority that is proposed for rescission may be withheld from obligation for 45 legislative days
the President submits the proposal to Congress.

Deferrals

Secondhe T CA requiepoertheoPCfCesngdens, toagain using
when¢ her President, the OMB Director,prooaposesepar:t
to defer bid*Agetwiatht momirtoposed rescission, a def
d¥Adef erersaull t s from executive action or inac:

t he

obligation or expendit urées toafb lbiusdhgient g arv&*dheorrviet sy , o m
The President or other § omapyr odvaifiddem ghourtgogots 5 a ut hor i
achieve savings made possible by or through <chan
opera’oro4s8)specificalT™{Thepseviaded tthe Isamawe condit i

i

r
which OMBema y uan dreers etrhvde e AnctyUdde & t“Ne & LCAicer or
empl oY eldnhiet e dmaSyt adteefser any budget adt hority for :

Given Whoethk@Attus¢ of per missiblealdlefrrastardlisgt icoom |
defer faanlys oftopr&8~etprue I CA does not authorize the Pr
authority for g®hmrrfadctpoliimyemraeatsiomg .t he I CA, Co
opemded providedbncopénetheAAntf htada mnddomwea fithed sPrle
oot her devel opments subsequent to the date on w
avai1Absl et.he U. S. Court of Appeals foNewhe D. C. |
Haven v. Unitthed Sdneungllste ntto remotvet angr gobasandl £o

4412 U.S.C. $84(a).

“|d, (explaining that a special message must describe the
deferral, including any legal authority invoked to justif

4431d. § 682(1);see alsdvlatter of Impoundment of the Advanced Research Projects Ageénesgy Appropriation,

2017 U.S. Comp. Gen. LEXIS 360, at"® (Comp. Gen. Dec. 12, 2017) (finding an impoundment of budget authority

that had been “full appor tral: Defesrals’of Budget SuMiBrily in GBARBS5633&2d me nt Con't
at *4 (Comp. Gen. Nov. 5, 1993 (noting that the simply because an agency does not create a reserve does not mean that

budget authority is not being deferred) (GSA memorandum directing assistant Iregioina@strators to review new

public buildings and, in the meantime, not take specified contracting actions held to be a deferral); Impoundment

Control: Comments on Unreported Impoundment of DOD Budget Author4@®96.10, at *4 (Comp. Gen. June 3,

1992 ) (noting that statements of the Secretary of Defense, t
his part not-2Zpoogram.e cute” t he V

44414, § 684(b).
4531 U.S.C. § 1512(c)(1).

4462 .S.C. § 684(b).
447|d.

p
y

448 See Letter to Thomasrmstrong, General Counsel, Government Accountability Office, from Mark R. Paoletta,
General Counsel, Office of Management and Budget, at 6 (Dec. 11, 2019) (noting that absent constitutional concerns
“under the ICA the Presbedentusmapendti sdgfeesfwnddh ¢shmphbplic

449 Compare3l U.S.C. § 655 (1970) (containing former otdewelopments reserve authorityjith Congressional
Budget and Impoundment Control Act of 1974, Pub. L. Ne388, § 1002, 88 Stat. 29332 (1974) (revising 31
U.S.C. § 655 to eliminate otheevelopments reserve authority).
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unchecked p&PTke Rreefscirdeardts . must report any reser
deferral, except fegraa fmnaples dlort ¢ hre seste odnd he
noted above, the b€Adt re%tAibssaelinatm gtshied et rparnospmi t t a 1
message, it is improper f or ”3Ans angoetnecdy atboo vwei,t hthhoel
President may not propose a deferral for a perio

y e ¥ .

In applying the ICA to delays in obligating budg
a defwhiralh is dELAFepor t on g-harpjruoigrreanmematt i ¢ del ay
which, according to GR®OAOtWec aWE€Abhosxdmmhi ggveha

“reason for the&bddiey “®@Gehbbtabthyingf budget auth

available for obligation because the agency 1s g
prograffifihei agency intendss dbreatiyeotno Ebhpggate
temporary delay does mnot raisés tahdeo™/Whimwen .aancer ns
agency justifies delay in making budget authorit
necessary st ecpust iionn ,p rtohgoruagnh ,e xtehe delay is not pr
def ¢FTrhails. assessment necessarily depends on the
has found a deferral, and not programmatic delay
pointtoi nfgzactors outside its &bntrol that slow pro

450809 F.2d 900, 909 (D.C. Cir. 1987).
4512 .S.C. § 684(a).

4521.S. Department of Homeland Securiympoundment Control Act and Appropriations for the Tenth National
Security Cutter, B329739, 2018 U.S. Comp. Gen. LEXIS 414, at *9 (Comp. Gen. Dec. 19, 2018).

4532 U.S.C. § 684(a).

4%4SeeObligation of Funds Appropriated f o200659J200PWlt nati onal Or g
1799692, at *3 (Comp. Gen. July24,22) ( “Our decisions distinguish between pr
the reach of the Impoundment Control Act and withholdings of budget authority that qualify as impoundments subject

to the Act’s requirements. ”) .

455 Decision of Socolar, 207374,1982 U.S. Comp. Gen. LEXIS 1641, at *6 (Comp. Gen. July 20, 1@88hg that
“delay alone” is mnot proof of a deferral).

456 See, e.g.Budget Issues: Reprogramming of Federal Air Marshall Service Funds in Fiscal Year 20684GAO
577R, at 89 (Comp. Gen. Mar. 31, 2004) (delay caused by conferring with congressional committees on proposed
reprogramming of funds found programmatic del&gnding for Technical Assistance for Conservation Programs
Enumerated in Section 2701 of the 2002 Farm B#29 241, 2002 Comp. Gen. LEXIS 274, at *27 (Comp. Gen. Oct.
8, 2002) (interagency deliberations prompted by uncertainty over whether a steaytany transfer authority

prevented funds from being transferred from one agency to another considered programmatic delay).

457 See supraotes405-410and text.

458 SeeReducing Redundant IT Infrastructure Related to Homeland Secw291863, at *5 (Comp. Gen. Sef®,
2002),https://www.gao.gov/assets/370/366818pdf x pl ai ning that an OMB memo delaying
management funding” to achieve s avindgs dfeifte rtrhael duenfdienri ttihoen”

459 See, e.g Matter of Office of Management and Budget Withholding of Ukraine Security Assista384,964, 2020

WL 241373, at *5 (Comp. Gen . Jan. 20, 2020) (concluding OM
availah ¢ was an “impermissible policy deferral” because OMB p.
for the delay which in that case was not an “external fact
Homeland Security-Impoundment Combl Act and Appropriations for the Tenth National Security Cutter, 2018 U.S.

Co mp . Gen . LEXIS 414, at *19 ( Comp. Gen. Dec . 19, 2018) (¢
budget authority may become a law only after both chambers of Cemgaesit in identical form for presentment to
the President.”) (concluding DHS deferred budget au ity
the potential consequences of a proposed{smpm r es ci s si on i n admenuConiral:eferralsl b )
of Budget Authority in GSA, B255338.2, at 4 (Comp. Gen. Nov. 5, 1998)ps://www.gao.gov/assets/220/218781.pdf

(GSA’s order to halt * awidewhiedtmgsasse[d]t .i. praiectanottyétunder i es pr ogr am

tn)

construction a deferral and not programmatic delay); Repo

t ho
il
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Key Takeaways: Deferrals Under the ICA

1 The President, OMB, or a department or agency head or employag defer budget authority to provide
for contingencies, effect savings, orspecificallyprovidedby law.No officer or employee of the United
Statesmay defer budget authority for any other purpose.

1  The President must report all deferrals to Congress using a special message.

1 The ICA requires reporting of deferrals, but the ICA is understoadot require reporting of programmatid
delay, which is delay in making funds available for obligation that results from necessary steps in the p,
of program implementation.

Congressional Action and GAO Oversight

Once the PresidbnmestsagemiosCaengpessa or once GA
Congress on a deferral or reserve that should ha

no®,he I CA provides that Congress may use an exp
bill or resoluti &®Whreelletgdd ltad itvlee vmchsscdge .t hat Co
under the ICA to the specialhemespeacgicaldimedsesasge ded
a rescission or a deferral. Under the ICA, Congr
President through consideration of a rescission
consideration of anrempssndmdbifli hedeibiibaolF@A a
joint resolution which only rescinds, 1in whole o
rescinded in”"paspediby et h &heefusrees tolfe Coomd rceefs st h
period off 4 ysalbodndadantinuous session of the Cong
Pressdmessage is 1 ec’®iAwiendp cwn d rheen tCsorndgsr 6dsmse. d o a s
resolution of the House of Representavalvesf oa th
proposed deferrd® of budget authority.

The d CAwo means for @oongoseseei spioaspend deferral
di fferent legal effects. If enacted into 1aw, a
Congressntaamdl tpo etsleke President, has *®Bhye effect of

B-241514.2 (Comp. Gen. Feb, 1991) (concluding that a DOD military construction moratorium imposed during the

Gulf War effected a deferral of budget authority); Impound
Message for FY1990,-B37297.3, at *56 (Comp. Gen. Malt6, 1990) https://www.gao.gov/assets/220/212244 . .pdf
(decision to defer certain military spending in the waning

Soviet Union and EasternEw p e ” ) .

460See2 U.S.C. § 686 (noting that when the executive branch fails to identify a reserve or deferral in a special message,
GAO’s reports about such reserve or deferral “shall be con

461 See id § 688 (specifying committedischarge and expedited floor consideration rules for rescission bills and

impoundment resolutions). Congress may also act on its own initiative to rescind budget authority. This has typically

been the case in recent ye&@seUpdated Rescission Statistjd-330019, 2018 WL 4679596, at *2 (Comp. Gen.

Sept. 27, 2018) (reporting data on proposed and enacted rescissions from 1974 through 2017). When Congress rescinds
budget authority on its own initia%ee, @s2USICh&68A A’ s expedite
(defining a “rescission bill” eligible for consideration u
only rescinds, in whole or in part, budget authority proposed to be rescinded in a special message traypshatted
President” under the ICA (emphasis added)).

46210, § 682(3).
46314, § 682(4).

464Seel.S. Department of Homeland Securitympoundment Control Act and Appropriations for the Tenth National

Security Cutter, B329739, 2018 U.S. Comp. Gen. LEXIS 414,%t* ( C o mp . Gen . De c . 19, 2018) (¢
Constitution, a bill proposing to rescind budget authority may become a law only after both chambers of Congress pass

it in identical form for presentment to the President. ”).
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contrast, the ICA does not require botH® houses o
An i mpoundment resolution approved by bDae housece

discontinue the deferral that 1is the subject of

force of law need®Whdemw Comprds ¢« hdasaatesdltthe I CA
attempted to use 1 mpoundmnesnet orfe sdoelfwwtriooendsg iftmom dckoymp
enact & @A phevided that dsehfaelrlr ebde bmaddgee ta vaaui tl haobrliet y
if either House of Congress passes an 1 mpoundmen
defe¥tal 1987,ithei D, CtolClowing the rleNaSs owvning of

Chadhaul ed otulsies verteo pr o v i*Liaotne ru ntchoants tyietaurt,i oChoanlg.r
removed t H® nprtohvei spiroonc.e s s, though, Congress did

prodeoss mandating the *PeaddaGenprfeds feas endotf umniesn d
since

That is not to say that Congress cannot Tequire

could enact legislation disappercoovginn gz ecsf tah ade ftehrer
must*dmdt hat instance, t hough, enact ment would r
pres

ent ment *“®%i mhlaPregsidemgress likely could pa
obligation of budgeer ddBluhonsiutch fllegt siatbheoinngodd
“I mpoundme ntorrrras od iust”swindath itmi tlhe meaning of the 1C.
would not likely be in ordetofier]l €gngtessohnhounda
expeditieod’$photvisai d, an impoundment resolution m
legdlfect, as it mitghte npde ras wdaedfee rarm la gehmcty one hou

The I CA supplemewnte €Cangioas ¢ oring amy responding
assigning oversight tasks to the Comptroller Gen

4655ee2 U.S.C. § 682(4). This definitioof impoundment resolutiois a vestige of the original ICA, which, as
discussed below, expressly provided for sifgdeise resolutions that would require release of deferred f8pdsnfra
notes467-470and text.

466 Cf. I.N.S. v. Chadha, 462 U.S.919,955(1983 (explaining that for Congress to ta
in purpose and effect” because the actions alter “legal ri
the executive branch, it must comply with the bicameral passad presentment requirements of Article I, § 7 of the

Constitution).

467 Congressional Budget and Impoundment Control Act of 1974, Pub. L. Ne#43 1013(b), 88 Stat. 297, 335

(1974).

468 SeeCity of New Haven v. United States, 809 F.2d 900, 905 (DiC.1887) (noting that the federal government
defendants “concede[d], as they must, that tG&6wadhd I CA” s] 1leg

469 SeeBalanced Budget and Emergency Deficit Control Reaffirmation Act of 1987, Pub. 108419, § 206, 101
Stat. 754, 785 (1987).

470 That said, Congress amended statute to further limit when an agency could defe8ée@e9reTZ, supranote70,
at 65.

471 SeeCIRCULAR No. A-11,supranote290, at §112.16 (recognizingthat Congses c oul d “enact [ ]” legisl a
disapprove of a deferral in which case a deferral would ne

of the legislation”).

472 See, e.g Clinton v. City of New York, 524 U.S. 417, 438 (1998) (explainingth “aft er a bill has pass

Houses of Congress, but ‘before it becomes a Law, it mu s t

87, cl 2)).

473 See supraote 143 (collecting authority for the proposition that Congress can draft statutes to require executive

branch expenditures).

44See,eyg, 2 U.S.C. §§ 681(4) & 688 (pirmpaundcdmerdorr esxplewtiitend” c
defining such a onlgesxoplruetsisoens a.s .o n.e dtihsaatpproval of a proposed
(emphasis added)).
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budget authority availl@bileg uaadeirvitlheadtCiAg n GIAO tmla
District Court for**The Dé ki euficcht oaw gl hatGvositump mhd iwao.u 1 d |
require such budget author "The¢ oAdbte ampewarvsaithd
district ‘aagyrtdetocent ¢gndgment, or order which ma
make such budget duilgdfTion.available for o

For nearly its entire existence, this authority
this provision only oncs,enactilthdaf. o@dOysaedafse
injunction requir isAgmiPmi¢esstorde ho @aeakel deFerded bud
availabliendome ahdmew owhThe hfpdeproakbrgmvernment as
district court to dismiss the lawsuit, arguing t
executive funct iaonl,a wtshuei tp rtoos eecnuftoirocne otfthe 1 aws of
agent of the “PTehgei sdliasttirviec tb rcaonucrht. r’sj enott ¢ d nt h ® f ¢
di smiss and granted& trleequ@omp tfroal lae*pIrhGeelrneerarifatloaerry i |
t hpearties stiputlhaet 8dasteo. di smissing

Despite this favorable early ruling, it remains
Comptroller General could obtain the release of
statutory dtud hroequiyr ¢ ot sewuehead ofwhoare ageaggogndy
refusgeisvet oo he Comptroller General information th
duties, powers, activities, oagan“fglisiang'otnhisand fi
authority, the Comptroller General sued Vice Pre
the National Energy Policy Devel op®ienn t2 0®r2o,upa, wh
district court dismissedetrheGesnwirta,]l haoldd inmg tshiaftf
of the Viktxer Presaldetnd produce records, the type
constitut i**3Snhaolu Isdt aGhAlG nbgr.i ng another lawsuit unde
executive bikreeldyy womulsd mi 1l ar ar gument s .

4751d. §687.

476|d.

477|d.

“O0pposition of Plaintiff t oaaBwyLynm Na #B5 (JulyM8, 1975%),n t o Di s mi s s
reprinted in GAO Legislation, Part |, Hearing Before the Subcomm. on Reports, Accounting, and Management of the S.
Comm. on ,G4hGorg. 1@9(X75) [hereinafttd75 GAO Legislation Hearilg

“Opointsad Aut horities in Support o-£13 Btaafsy.hyhn N #3551 (Moetlb,on t o Di s
1975),reprinted in 1975 GAO Legislation Hearingupranote478 at 178-80.

480 gpecifically, the district court ordered the government to record the deferred budget authority as obligated, so that

the budget authority’s period of availabilSeeSfaatswoul d not 1

Lynn, No. 760551( Au g . 20, 1975) (ordering defendants to “record[]
’ err

aut hority which was the subject of the President’s def
order the day after it issueBeeStaats v. Lynn, No. 70551 (Nov. 26, 1975) (stipulation of dismissal).

481 Charles TieferThe Constitutionality of Independent Officers as Checks on Abuses of Executive@3oRuél. L.
Rev. 59, 67 n.39 (19833pe alsdSov’T ACCOUNTING OFFICE, REVIEW OF THE IMPOUNDMENT CONTROLACT OF1974
AFTER2 YEARS, B-115398, at 2185 (summarizing th&taatditigation).

48231 U.S.C. § 716(a)(2), (b)(2). Congress recently provided GAO additional such authority to oversee administration
of budget authority made availaehio respond to the Coronavirus Disease 28&8Coronavirus Aid, Relief, and
Economic Security Act, Pub. L. No. 1166, Div. B, Title IX, § 19010(d) (2020).

483\Walker v. Cheney, 230 F. Supp. 2d 51752 (D.D.C. 2002).

484d.at747 5 ( “ He r e, lertGaneral hias suffered nolpersonal injury as a private citizen, and any
institutional injury exists only in his capacity as an agent of Congragsentity that itself has issued no subpoena to
obtain the information and given no expression of suppottfiore pur suit of this action. ”).

(S

a
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Key Takeaways: Oversight Under the ICA
1 Congress may act under expedited procedures on a rescission special message using a rescission bill

1  Once enacted, a rescission bill has the force of law, as it must be passed byhbatbers and presented to
the President before enactment.

1  Congress may act under expedited procedures on a deferral special message using an impoundment
resolution.

1  Animpoundment resolution lackbe force of law because it is passed by only one houseafgress.

T  GAO reports to Congress when it identifies unreported deferrals and also reviews special messages. g
has statutory authority to sue an agency to make budget authority available for obligation when the ICA
requires the agency to make the fundsadable.

Appropriation Riders

Beyond these generally applicable fiscal control
funds through appropriations statutes themselves
federal agencylyComgoseses comdiomi ons on the avail
Also called riders “a tlhiemictoantdiiotiif®lrse srfeuqruwi tricdmte inats s
may appear 1in the text of the approprilatri on 1t se
title of an appropriations act, or in general pr
act Alternativel vy, conditions on the use of app
appropriations procelssr Pfhhawhe provisions of any
At times, the'staepmsopfi€@€ongnessders spur object:i
that Congress has exceeded its constitutional au
communicate such objectsipoommsd einnc ematnoy Cwanygsr,e sfsr,o nt oc
testimony, to pres o dert caxle csuisg wibj dcsathothe mamtes per
most comprehensively set forth in opinions 1issue
executive b*Honwehv eorf fciocmmnaulnsi.c at e d, the President

objections, the agency should construe® he rider

The e xecu’sainvacl ybsriashicthy p inbgeutliieheens t ypes odndfunding d
(1) Cosn grreefsuss a hbyu dog egtr aantt hority to carry out a st
(200ongsesdecision to grant budget awtikemity subje

485 SeeGAO GLOSSARY, supranote19 (definingappropriationridert o i nclude “a limitation or e
appropriation act?”).

486 See supraotes270-272& text.

487E.g., 1 PuB. PAPERS OFPRESIDENTGEORGEW. BusH 1153(2006)(directingthe Secretary of State to construe a
statutory provision requiring consultation with congressional committees prior to exercising certain statutory authorities

«

as requir[ing] only notification”).
488 Federal law tasks the Attorney General with providingiops on questions of law at the request of the President or
the head of an executive branch agency or military depart®ee28 U.S.C. §§ 51113. While the Attorney General

once personally rendered such opinions, the Attorney General has delegdtatttiia to OLC.See28
C.F.R.§0.25(a).

489 SeeConstitutionality of Statute Directing Executive Agency to Report Directly to Congress, 6 Op. O.L.C. 632, 643

(1982) (“Broadly worded statutes that eithihesgepaatondafnt er pret ed
powers have, in the past, been interpreted very narrowly so as not to impinge upon the constitutional prerogatives of the
Executive Branch. ”).
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Congsesappropriations powtr, odgdndtzleaxte ctult @ v(@o bg raenscsh
grant or withhold aPiPmopmnicht aorasas’s tthretexecadt i
remedy wéo®pwlld atpepashl to the electoratduto have t h
meanwhile the executnvetdbrankd dofitddadt pradgr am.

The execulhayvehbsvd eahipcparlolpyr i ations riders differeri
compldleneal of funding fongsetssumekgsfbondgeonsuth
but under a ridbatthadgdicéaantbher how may be oblig
action, but only ac¢fsi ovni eowf, at hcee rCtoanisnt ittyuptei.o nIl n mpG
Congrseability to dictate how the *¥xecutive branc
The exechthweses phamsed its position in varying te
di fferent phrasings is that Congress cannot use
branpkedformance of their separate a@gmetistutional
cannot indirectly accomplish through its appropr
directly through i®FfotherCodéergisiatior poweecsnts
a statute making congresssioofnatla xc ormemfi ut nt dese,s tthheen fQd
make the availability of budget auf%Uardietry tther t a
other phrasing, Congress may mnot require the Pre
as a condiivtiinogn boufd greetc eaut hority, and the Preside
constitutional authorities &% duties in exchange
While the executive brancshpegwarrtdlwyi rtrkkolgdai Zzesd
implement thegiesxletatuitaw,e branch does not concede t
withhold funds necessary for the President to ca
Constitution. DOJ has ‘uirpeodtf{th ¢ o deckmay¢ s 3t coul d
minmmoebligational autdwtria yhwmdtbhrye etehdet t o carry
Const "*ution.

WAuthority of Congressional Committees to Disapprove Actio
(1955) (“1It is recognized that the Congress may grant or Ww
appropriation may directthepuwrp e s t o which the appropriation shall be devo

491 Mutual Security ProgramCut o f f of Funds from Office of Inspector Gener
507, 526 (1960).

4921d, at 527 (opining that “the epdowweirt htoou ta prpergoaprrdi attoe c.ons t.i tcu
but rather must be exercised in a way that “is consistent
marks omitted)).

BMe morial of Captain Meigs, fConggsshadieallyintendeédd¢onmake faénilitary 469 (186
officer] independent of [the president], that purpose could not be accomplished in this indirect manner any more than if
it was attempted directly. ”).

494 SeeConstitutionality of Proposed Legislation Affech ¢ Tax Returns, 362(1933). Att’y Gen. 5
(concluding committee approval rider attached to appropriation for the payment of tax refunds was unconstitutional

because it either assigned executive functions to a congressional committee in \obldEseparation of powers or

permitted the Joint Committee on Taxation to exercise legi
provisions).

SThe President’s Compliance with the “TieneNat NotSedd.caAhdto,n”
Op . O. L. C. 159, 170 (1986) (“Just as an individual cannot
of accepting public employment or benefits, so the President cannot be compelled to give up the authorificef his of

as a condition of receiving the funds necessary to carry o

4% Authority for the Continuance of Government Functions During a Temporary Lapse in Appropriations, 5 Op.
O.L.C. 1, 56 (1981) (emphasis added).
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When DOJ identifies an unconstitutional conditio
agencies how to treat t hdee treirdmim.e Tt hhea te xtehceu triivdee rb
not the appropriation to which the rider is atta
determination after en®dAgsngernbal seyenablysiy e
whether thesvafid paotvialbgw invalid statute can
on the ground thatve Comegfresse dvowhHadt 1is 1left of 1t
a1 f DOJ finds aigidetrr setvetrhd lagpmapyr itot iobd i ga
without reg®Adong ¢hmi radekines, the executive b
interpretation of the rider that gives some effe
to administer its progrfimisctian wimh¥Blee h€Chmst adlt
interpretation mas pHieketr g@d@bdurtiomgQtIh eh arsi dsetrat ed t h
interpret an appropriations rider to avoid havin
rider i si ouffacloonst it ut
The execusiwbjbectanohs tend to “@Qbujsetcetri oinns caerret a i n
perhaps most I ikely when Congress fionpeoisgns afohadir
powé4Fsor example, in 1990 POidsffwmtred gmhatf fladcasuyp
allowed the President to determine who would rep
negotiations, the President could disregard a pr
represerfdntdwteist piComgtend |l end bydelegation to the
Security and Co¥perh®996n DPOJ Eurtoaped that it woul
Congress to condition the availability of approp
in Jerusahgmthndedaghresevadet yonmpeutdhheti Pnets odeh
authority to deter mine fshedifpolromadfBO maenaytri oonfs .t h

497 See, e.g.Seerability and Duration of Appropriations Rider Concerning Frozen Poultry Regulations, 20 Op. O.L.C.

232, 23639 (1996) (performing severability analysis); Issues Raised by Foreign Relations Authorization Bill, 14 Op.

O.L.C. 37, 4546 (1990) (same).

498 Ayotte v. Planned Parenthood, 546 U.S. 320, 323 (2006).

¥gSeeMe morial of Captain Meigs, 9 Op. Att’y Gen. 462, 469 (1
consistent with the Constitution, and no further. The sound part of it must be exerutehe vicious portion of it

suffered to drop.”).

500 SeeConstitutionality of Statute Directing Executive Agency to Report Directly to Congress, 6 Op. O.L.C. 632, 643

(1982) (rider requiring the Federal Aviation Administration, an administration wileilDepartment of

Transportation, to submit “any” budget estimates or c¢commen
lld.(interpreting rider as requiring submission to Congress
under gone “ap’prboyp rfiaaptper orperviiactwe s enior officials” within the
502geeidat64243 ( “Broadly worded statutes that could be interpre
separation of powers have, in the past, been interpreted very nasmagynot to impinge upon the constitutional
prerogatives of the Executive Branch. ”) .

503 0f course, as administrations change, DOJ may object (or not object) to an appropriation rider in a manner that

arguably diverges from a prior DOJ opinion objecting wmilar appropriation rider.

504Seee.g, Unconstitutional Restrictions on Activities of the Office of Sci. & Tech. Policy in Section 1340(a) of the

Dep’t of -Yiear Continding Rpprodriations Act, 2011, 2011 WL 4503236, at *1 (O.L.C. Sept019) 2

(rider preventing use of appropriations to “coordinate bil
stateowned companies); Constitutionality of Section 7054 of the Fiscal Year 2009 Foreign Appropriations Act, 2009

WL 2810454, at9 (O.L.C. June 1, 2009) (rider preventing use of appropriations to pay the expenses of U.S.
delegations to a United Nations entity presided over by a
quotation marks omitted)).

505 Seelssues Raied by Foreign Relations Authorization Bill, 14 Op. O.L.C. 37, 38 (1990).

506 Bjll to Relocate United States Embassy from Tel Aviv to Jerusalem, 19 Op. O.L.C. 123612995);see also
Issues Raised by Provisions Directing Issuance of Official or DiplorRasssports, 16 Op. O.L.C. 18, 19:-29
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also advise agencies to disregard c¢co®nditions on
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(1992) (concluding that Congress exceeded its authority when it made appropriations available only if the Department

of State stopped issuing more than one dquigstesnmnconiply passport
with the policy” of a foreign government to deny entrance
visited Israel?”).

507 See, e.g Constitutional Issues Raised by Commerce, Justice, and State Appropriation 8jl, @3..C. 279, 282

83 (2001) (finding that a rider could not constitutionally prevent the President from obligating appropriations to support
a United Nations peacekeeping mission in which U.S. Armed Forces were under the command or operational control of
a foreign national).

8SeeMe mori al of Captain Me i-69§1860)¢examining claim of a militaByeofficer that@a , 4 6 8
appropriations rider specified that he would be in charge of a particular public works pegea)sdPrice,supra

note10, at 373 & n. 54 (noting that “presidents have c¢claimed a
constraintsom heir executive authorities” and citing Captain Meig:

59SeeAut hority of Congressional Committees to Disapprove of
230, 23334 (1955) (opining that a rider requiring appropriation committgecmal before appropriated funds could

be obligated for transfer of work performed “for a period
the separation of powers); Severability and Duration of Appropriations Rider Concerning FrozgnRegutations,

20 Op. O.L.C. 232, 23383 (1995) (stating that rider purporting to make the validity of revised regulations dependent

on committee approval of such regulations was unconstitutional).

510 SeeAppropriations Limitation for Rules Vetoed by Coags, 4B Op. O.L.C. 731, 734 (1980) (authorizing agencies
to “implement regulations that have purportedly been vetoe
Constitution’s requisites for legislation”).

511 See, e.g Consolidated Appropriations Act)20, Pub. L. No. 1183, Div. B, §112, 133 Stat. 2317, 23986

(2019) (requiring the Secretary of Commerce to publish in the Federal Register a report made by the Secretary to the
President concerning the national security impacts of automobile impdrts arovide to Congress any confidential
portions of the report that are not published in the Federal Register).

525eePubl n of a Report to the PRantidlemporntns thre tEfd eNat olf SAad
502937, at *58 (O.L.C. Jan. 17, 2020) (asserting that the FY2020 autorriofyilertsreport rider improperly applied

to materials legally privilegefiom disclosure); Mutual Security ProgranCutoff of Funds from Office of Inspector

General and Comptrolle2¢ 4190p0) Aat gwyi sgnt hd807GAOD2S§ view t
Department funds if the agency did not provide Congressudmme nt s wi t hhel d from production u
assertion of executive privilege would render the rider unconstitutional).

513 Constitutionality of Statute Directing Executive Agency to Report Directly to Congress, 6 Op. O.L.C. 632, 639
(1982) (asseitn g t hat FAA submission of information directly to Co

>

President’s right to supervise the [FAA’s] action”).
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force of [its] "™M€Couonsngrwi freewpmdemmrcehj ect the e x
reas dMBiutg.executive branch objections can have s
its legal opiauoheorasaconctaimtegpretati®ons of 1 a
Agencies tasked with obdtiganiwigltbheiolpe’thyg vhalktl awp
though on occasion agencie® shavwewvwédielnddbtved awabhber op
President object>Idt tma yt haolsseo pbreo vdisfifoincsul t to fin
and incentoi chatld en’geditshree gagmddncogtfh et heev ernitd etrh.at t h
executive branch directs agencies to either distr
rider Congrtehhrsomaly hregipohati on and oowlssight, t

Key Takeaways: Appropriation Riders

1  The executive branch scrutinizes appropriation riders to identify constitutional concerns and may instru
agencies to either ignore or narrowly construe riders that the executive branch finds are constitutionall
invalid.

T The executive branch contends that Congress m
exercise of its separate constitutional authorities or require a coequal branch to limit use of their
constitutionally vested powers in exchange hudget authority.

1 Common areas of executive branch objection include riders involving foreign affairs, use of the Armed
Forces, requirements to obtain committee approval for particular obligations or other agency action, an
disclosure of information t&Congress.

Considerations for Congress

The fiscal control statutes described above erec
obligation, or expenditure of public funds. Each
policy detaedremibnya tCionng rm s s . The MRA prohibits agert
money the agencies receive, which ensures that a
funding. The Purpose Statute allows an appropria
expryesoss]l i mpliedly covered by the appropriation,
reason Congress provided the funds. Trsansfer and
ability to shift dmaondg sdebhdvrewnsg hacmscgmtusntor

preser vi dsg dCeotnegrrneisnsati ons or expectations regard

514 Comm. on the Judiciary v. Miers, 558 F. Supp. 2d 53, 104 (D.D.C. 2008).

5155eel ewis Pub. Co. vMorgan, 229 U.S. 288, 311 (191@)opting a narrower construction of a statute than the
Attorney General).

516\Whether Appropriations May Be Used for Informational Videos News Releases, 29 Op. O.L.C. 74, 74 (2005).

517See, e.g The May 31, 2014 Transfef Bive Senior Taliban Detainees: Hearing Before the H. Comm. on Armed

Services 113 Cong. 27 (2014) (testimony of Chuck Hagel, Sec’y
DOD to transfer detainees held at Naval Station Guantanamo Bay withtarg to Congress, even though an
appropriation rider required 30 days’ notice of such trans
constitutional authority to effect the transfer without notice).

518 3ee, e.g Presidential Signing StatementscAmpanying Fiscal Year 2006 Appropriations Acts388603, 2007
WL 1746393, at *5 (Comp. Gen. June 18, 2007) (noting that, after reviewing how agencies executed, if at all, 19
provisions in an appropriations aatoasobgewhioh, " hagBnesed

13

provisions as written?”).

519 For a discussion of the tools available to CongressCB&:Report R4544Zongr essods Authority to |In
Control Executive BranchAgenciesby Todd Garvey and Daniel J. Sheffner
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agency may or would undertake in a given area. T
beyond available appropriecatbircamnscthi Th ¢ yI € A Iwii hihthso |
aut hority from obligation or expendisture, so tha
purpose in providing that budget authority. Cong
t hedseegall es . Feerdse raanld oefnfpilcoyees face discipline or
MRA or the Antideficiency Act. Reprogramming pro
new allocations of agency funds. And the ICA pro
mohbdbr agency 1impoundment of funds.

Sometimes, though, Congresdemall ebde sitdd kteh ath et hwva
balance. Congress may see value in ammwdlating an
appropriat®on Cpnegy ewiss. mathe Pramsti dent grO@MB,eror ag
flexibility to respond to changing circumstances
pur poses Congress may even decide that there 1is
i mpl ement i negc iad ep rwhgertahme rd, for policy reasons, bu
from obligation. If Congress reaches any of thes
its intent translates into law by cfabdbminpel egis
backgtegmlles created by the fiscal control stattu

520 For example, to varying degrees statute insulates certain financial regulatory agencies from the periodic
reauthorization and annual appropriatiddeeCRS Report R43391ndependence of Federal Financial Regulators:
Structure, Funding, and Other Issyuéy Henry B. Hogue, Marc Labonte, and Baird WeheB & 27 tbl. 5 (discussing
the concepts of accountability and independence in the context of imtégpiegencies and identifying the funding
characteristics of financial regulatory agencies).
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Appendix. G1 os s ary

Apportionment

Appropriation

Appropriation Rider

Authorization

Budget Authority

Deferral

Expenditure

General Provision

Impoundment

Impoundment Resolution

Obligation

Pocket Rescission

Program, Project, or Activity

Programmatic Delay

The process of distributingn appropriatioravailable for a definite periad
particular time periods or functions. Appropriations provided for an
indefiniteperiod and authority to incur obligations by contract in advance
appropriations are apportioned to achieve their most effective and
economical use.

Authority provided by statute for an agency to obligate and expend mone
from the Treasuryfor a specified purpose.

As used in this reporta limitation or requirement in aannual,
supplemental, or continuingppropriatiors act.

Authority provided by statute for an agency to perform functions, adminis
programs, or receive appropriation. An authorizing statute might provide
budget authority, such as by establishing an entitlement or providing
borrowing authority.

Authority provided by statute to enter into financial obligations on b&b#l
the United States that will result in the immediate or future outlays of
federal funds.

The act of withholding or delaying the obligation or expenditure of budge
authority (through creation of reserves or otherwise) or any other action
inaction that effectively precludes the obligation of budget authority.

The act of spending mongincluding to pay an obligation

The numbered provisions of an appropriations act that, among other thin
may set theconditions under which budget authority may be obligated or
expended.

Action or inaction by an officer or employee of the federal government th
precludes the obligation or expenditure of budget authority.

Under the ICA, a nonbinding resolution passed by only one chamber of
Congress disapproving of a deferral.

A definite commitment that creates a legal liability of the government for
payment of goods and services ordered or received, or a legal duthen t
part of the United States that could mature into a legal liability based onl:
the actions of a third party.

The act of proposing a rescission of budget authority under the ICA at a
time when the resulting 4%egislativeday hold period would last for the
remainder of the budget authorit
that the ICA prohibits pocket rescisons, while the executive branch argue
the ICA does not.

An element within a budget account. For annually appropriated accounts
these elementsnay beidentified inAppropriations @mmittee reports and
budget justificationd=or permanent appropriations, OMB identifies these
el ements in certain schedules in
These elements are intended to provide more detail concerning the
operations funded by a given account.

Delay in making budget authority available for obligation that results fron
agency taking steps necessary to implement a progeaogrammatic delay
need not be reported under the ICA.
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Report -and-Approve Provision

Report -and-Wait Provisions

Reprogramming

Rescission Proposal

Rescission Bill

Reserve

Special Message

Transfer

Transfer Authority

Provision in an appropriations act thaquires an agency to report a
proposed use of budget authority to some component of Congress, typic
specified committees, and then receive approval for the use from that
component before budget authority is available for obligation or
expenditure. Praisions of this type are of questionable constitutional
validity, given Supreme Court decisions specifying the steps that, under
Constitution, Congress must t ake

Provision in an appropriaths act that requires an agency to report a
proposed use of budget authority to some component of Congress, typic
specified committees, and then wait a stated time period after submitting
notice before obligating or expending budget authority.

Shifting funds within an appropriation account to obligate funds in a man
di fferent than that contempl ated
enactment.

A proposal, pursuant to the ICAhat Congress cancel budget haotity
previously provided. May also refer to cancelled budget authority.

A bill eligible for expedited consideration under the ICA that when enacte
into law cancels budget authority previously provided.

Withholdingappropriatonsfrom apportionment to effect savings, provide
for contingencies, oas specifically providday law.

Message submitted to Congress by the President under the ICA, propos
rescission ora deferral

The act of shiftindunds between appropriation accounts.

Authority provided by statute to debit one appropriation account to the
credit of another.
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