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Since the beginning of the Coronavirus Disease 2019 (C&M)pandemic, all levels of Legislative Attorney
government have grappled with how to stem the spread of the diskdib¢he recent

authorization of several COVHD9 vaccines, community itigation activities(such as social

distancing and use of face coveringpmbined with traditional tools of communicable disease

control (such agesting, contact tracing, quarantjlaad isolatiojr—have been the primary

strategies used to reduceppevent COVID-19 transmission.

Under the United States’” federalist system, states and t
matters, with states traditionally exercising the bulk of authority in this @@eistent with this fimework, states and

localities have been at the leading edge of theddStates p a n d e miirmanyaespectdnos iRstanceio varying

degreesthey issud mandates aimed at promoting the relevant public health measulading temporary stagt-home

orders restrictions on public gatherings, requirensgntwear faceoveringsunder specified circumstances, and quarantine
requirements for oubf-state travelers. Because adherence to some of these megsairsularly ones that place

restrictiins on business operatiensesulted in income losses for their residents and businesses, states have also issued
orders aimed at alleviating the pandemictémporarilyhalted i at ed e c
evictions or provided othemlising support to assist households that have experienced pamdited income losses that

rerdered them unableto payrefith e feder al g o ver n niedate ihdudeprovididgesupport toistatesp o n s e
through guidance, technical assistars®] funding, as well as providing certain direct assistance to private entities and
individuals, including througBeveral pandemic relief legislations

The scale and nature of the pandemic have prompted some commentators to call for the impositianhefgithibbrders at

the federal level. In their view, coordinated federal action, rather than a patchwork -¢éwtatarders, is the momtfective

approach to addressing COID, given thathe virus that causes COVAIDO is highly transmissible and can cause serious

illness in some people. Commentators hemesideed whether Section 361 of the Public Health Service Act (PHSA) could

serve as source of authority for such federal executive action. Section 361 authoez8edfetary of Health and Human

Services (HHS Secretarngwho, in turn, delegated the authority to the Centers for Disease Control and Prevention (CDC)

and the U.S. Food & Drug Administration (FDAY o i ssue rtegulations “neidterstatkeary” t o
spread of communicable diseases.

In September 2020, the CBdn the broadest invocation of its Section 361 authority to-d&sued an order that nationally

halted residential evictions faertain tenantander specified conditions. The CDGnzludedthatthis eviction moratorium

was necessary to prevent the interstate spread of CQVIRecause evictions could lead a sizeable portion of the population

to become homeless tirrelocate to new congregate living situations that increase thefr@®VID-19 transmissionThe

CDC’ s —avhiah eould be characterized as both a public health and an economic regutatiddraise larger questions
about the scope of agency authority under Sésoncontnol 361, i
measures that have broader economic implications.

Thisreport analyzes the potential scope of agency authority under Section 361. Itdyggiogidingbackgroundegarding
Section 361°s text and enactgatprinciplesr Ebbbvaeawedtbyaanl gyxengie
Thereport then applies these principles to conclude that transmission control measures that implicate major political and
economic questions, or otherwise exceed agency expertise, potaxiy thebounds of agency discretion under Section

361. Thereport further considers the text, structure, and legislative history of Section 36dreniseghatthe provision

may be susceptible to at least tplausibleconstructionsUnder the narrowezonstruction the authority under Section

361 (a) to issue “necessary” regulations would be 1imited
reading of Section 361his authoritywould encompass any evideneeased public healtmeasures that do not otherwise

involve major political and economic questigms otherwiseexceed constitutional limit$n the context ofhe COVID-19
pandemigthis broader construction maclude for instance, the authority to mandate faoeeringsto prevent the

interstate and foreign spread of the diseddereport concludes witkome considerations for Congress in light of the

preceding analysis.
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Scope of CDC Authority Under Section 361 of the Public Health Service Act (PHSA)
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1See, e.g.Rachel TreismarGalifornia Closes Indoor Businesses Statewide as CaMases SurgdPR (July 13,
2020),https://www.npr.org/sections/coronavirlige-updates/2020/07/13/890602390/californlasesindoor
businessestatewideascovid-19-casessurge Deadwood Extends Mask Mandate to MarchBack HiLLs PIONEER
(Jan. 5, 2020https://www.bhpioneer.com/cowiti9/deadwooextendsmaskmandateto-march31/article_5aaa7b78
4f84-11ebb59£8f3cd80ca94b.htmiSheryl Gay Stolberddiden Unveils a National Pandemic Response That Trump
ResistedN.Y. TiMES (Jan. 21, 2020https://www.nytimes.com/2021/01/21/us/politiasin-coronavirus

response.html

2To date, the FDA issued emergency use authorizations §EldAthree COVID19 vaccinesSeeU.S.Foob & DRUG
ADMIN., FDA Takes Key Action in Fight Against COVID by Issuing Emergency Use Authorization for First
COVID-19 VaccingDec. 11, 2020)https://www.fda.gov/newsvents/presannouncements/fdakeskey-action
fight-againstcovid-19-issuingemergencyuseauthorizatiorfirst-covid-19; U.S.Foob & DRuUG ADMIN., FDA Takes
Additional Action in Fight Against COVHD9 by Issuing Emergency Use Authorization for First CO¥fDVaccine
(Dec. 18, 2020)https://www.fda.gov/newsvents/presannouncements/fdakesadditionatactionfight-against
covid-1%-issuingemergencyuseauthorizatiorsecondcovid; U.S.Foop & DRuUG ADMIN., FDA Issues Emergency Use
Authorization for Third COVIBL9 VaccingFeb. 27, 2021 https://www.fda.gov/newsvents/presannouncements/
fda-issuesemergencyuseauthorizatiorthird-covid-19-vaccine

SContact tracing is a component of a publ fpersonsinfectedh i nvestig
with a communicable disease, notify them of potential exposure, and enable control measures such as quarantining

exposed GRSInfacus F1180%ontact Tracing for COVIEL9: Donestic Policy Issuedy Kavya Sekar

and Laurie A. Harris

4 Quarantine refers to the separation of individuals or groups reasonably believed to have been exposed to a contagious
disease, but who are not yet ill, from others who have not been so exposed, to prevent the possible spread of the
diseaseSeeCTRs. FORDISEASECONTROL& PREVENTION, Legal Authorities for Isolation and Quarantiiieeb. 24,
2020),https://www.cdc.gov/quarantine/aboutlawsregulationsquarantineisolation.html

5|solation refers to the separation of an individual or group infected with contagious disease from those who are
healthy to prevent the spread of the dise&se.id.

6 SeeCTRs. FORDISEASECONTROL & PREVENTION, Implementation of Mitigation Strategies for Communities with Local
COVID-19 TransmissioifOct. 29, 2020)https://www.cdc.gokcoronavirus/2019hcov/community/community
mitigation.html

7 See, e.g.Grace DickinsonYes, You Still Need to Wear a Mask After You Getthe CQWAD Vacci ne,, Hereds Wh)
PHILA. INQUIRER (Dec. 21, 2020)https://www.inquirer.com/phillstips/covidvaccinecoronavirusmaskvaccinated
efficacy-20201216.htmICTRS. FOR DISEASECONTROL & PREVENTION, Post Vaccine Considerations for Healthcare

PersonnelDec. 13, 2020)ttps://www.cdc.gov/coronavirus/204ov/hcp/posvaccineconsiderationdealthcare
personnel.htm{statingtha a c ci nat ed health care providers “should contin
and control recommendations to protect themselves and others fromGé\RS i nfect i on” ) .

8 SeelU.S.Foob & DRuUG ADMIN ., PfizerBioNTech COVIBL9 Vaccine Frequeht Asked Questiongan. 6, 2021),
https://www.fda.gov/emergengyreparednesandresponse/mcraegatregulatoryandpolicy-framework/pfizer
biontechcovid-19-vaccinefrequentlyaskedquestionsThe vaccines were authorized based on their efficacy in

protecting vaccinated individuals from developing COMI® symptoms, not on their efficain preventing infection

by SARSCoV-2.SeeidAs t he FDA notes, however, “[mJ]ost vaccines that
transmission of the virus that causes the disease by those
vaccines’ ability to rCodAiaenctyehavailabl&ee idQuestions dlso remainfast® AR S

whether the authorized vaccines would protect against new variants of CCOVE2eAndrew JosephThe Looming
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Questions Scientists NeadAnswer About the New Variant of the Coronavi&maT (Dec. 21, 2020),
https://www.statnews.com/2020/12/21/loomiggestionsnew-variantcoronavirus/

9 SeeElizabeth Y. McCuskeyBody of Preemption: Health Law Traditions and the Presumption Against Preemption
89 TeEmMPLEL. Rev. 95, 113-20 (2016).

10 Barnes v. Glen Theatre, Inc., 501 U.S. 560, 569 (1991).

11 SeeCRS Report R4532FederalismBased Limitations on Congressional Power: An Overyiwerdinated by
Andrew Nolan and Kevin M. Lewjsat 1.

12 SeeRebecca L. Haffajee & Michelle M. Mell@hinking Globally, Acting Localfy The US. Response to COWUD

19, NEw ENG. J.MED. (May 28, 2020)https://www.nejm.org/doi/10.1056/NEIMp2006740

13SeeCRS Legal Sidebar LSB1046Bederal Authority to Lift or Modify State and Local COVID9 fi-&Ha yne 0
Orders: Frequently Asked Questioly Jay B. Sykes

“See,eg. S. Bay United Pentecostal Church v. Newsom, 140 S. C
executive ordethat places numerical restrictions on public gatherings).

15 SeeKaia HubbardThese States Have COVVI® Mask MandatedJ.S.News (Dec. 2, 2020),
https://www.usnews.comewsbeststates/articles/thesarethe stateswith-maskmandates

16 NAT’L GOVERNORSASSOC, Status of State COVHD9 Traveler Quarantine Orders/Guidan(i2ec. 18, 2020),
https://www.nga.org/traveleguarantineorderguidancecovid-19/.

17 Seediscussiorinfra notes258-262 and accompanying text.

18 SeeCRS Report R4654@OVID-19 Liability: Tort, Workplace Safety, and Securities LawKevin M. Lewis et al.

19 See, e.g.Press Briefing by Vice President Pence and Members of the Coronavirus Task Force (Nov. 19, 2020),
https://www.whitehouse.gov/briefinggatements/predwiefing-vice-presidenfpencememberscoronavirustask

forcenovemberl9-2020/( “Fr om very early in this pandemic, at the Presi
approach to this pandemic that was federally supported, st

20pyb. L. N0.116-123 134 Stat. 146.
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American Rescue Plan #Act of 2021 in March 2021.
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pse of a narrowcfidageats or dCoArRaEEtSoarAictpea rt of a
regfefrort to provide etnnomeceaelief fMonithdiwfdt
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21Pyub. L. N0.116-127, 124 Stat. 177.
22Pub. L. N0.116-136, 134 Stat. 281.
23SeeH.R. 133 116th Cong. (2020).
24H.R. 1319 117th Cong. (2021) (enacted).

25Seelindsay F. WileyC D C 6 s B ePushimg&vicgion Freezém. CoNsT. Soc’y (Sept. 3, 2020),
https://www.acslaw.orgkpertforunicdcsboundarypushingevictionfreeze/

26 SeeHaffajee & Mello,supranote 12.

27 See id.

2842 U.S.C. 864(a).

®See iAngfernaUs@eofBction 361 Authority see alsdViley, supranote25.
3085 Fed. Reg. 55,292, 55,293 (Sept. 4, 2020).

311d. at 55,294-55,296.

32 See infranote278and accompanying text.

33 Coronavirus Aid, Relief, and Economic Security Act § 4024h. L. N0.116-136, 134 Stat. 285, 492 (2020)
(codified at 15 U.S.C. § 9058).

Congressional Research Service 3



Scope of CDC Authority Under Section 361 of the Public Health Service Act (PHSA)
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Background onofSetchee olhHSA 1

Congress enactedthec tRiIHS A'9B46hle ra st hpaanr tc eorft ai n  a me n
ma de20i0n2 discusctidotled e hgBd he mammiet aal* y enact ec
This part providetsi’ eamtatmGe reillawedf py olvi sti @omy o f
cact ment ansg ameadndmotftot hesl baddpahc¢ciye dy

The Text of S eecltaitoend 3P6rlo vainsdi oRn s

Section 361 ofCohnhheoPHSAmmuibappldhesdiundeseRart G
(Quarantine 7apnfd Tlintslpee cltlilovmoidfi htrhteh PtHhSeA gener al p o w
dutiePudbf itchde PIHISAS eScetdivbiacse f(i ve subsdwgh ons, (a)
Secti(m) 3prlovi des

34 See infra‘The Text of Section 361 anceRited Provisioris ; TheEnactmenand Amendment of &tion 361 ~
35S e e ilLeghlFramewiork

36 See infra‘Possible Outer Limits on Agency Authority Under Section.361

37 See infra‘PlausibleConstructios of Section 361

38 See id.

39 See id.

40 See id.

41Pub. L. No. 78410, 58 Stat. 682, 7084 (1944).

42 See infra‘Amendment of Sction 361 ~

43 The headings and subheadings referenced in this report are as they appear in the PHSAdliffied sligitly from

the versions codified in Title 42 of the U.S. Code. Title 42 of the U.S. Code isgosdive law title that has been
editorially arranged by the Code’s editors ardr includes ce
inclusion in the CodesSeel.S.HouseOFF. oF THELEGIS. CoUNSEL OFF. oF THELAW RevisioN CouNns.,, Positive Law

Codification https://uscode.house.gov/codification/legislation.st{tadt visited Mar. 18, 2021).

Congressional Research Service 4



Scope of CDC Authority Under Section 361 of the Public Health Service Act (PHSA)

The Surgeon Gener#f! with the approval of the Secretary, is authorized to make and
enforce such regulations as in his judgment regeessarnto prevent the introduction,
transmission, oread of communicable diseases from foreign countries into the States or
possessions, or from one State or possession into any other State or possession. For
purposes of carrying out and enforcing such regulations, the Surgeon General may provide
for suchinspection, fumigation, disinfection, sanitation, pest extermination, destruction of
animals or articles found to be so infected or contaminated as to be sources of dangerous
infection to human beings, and other measures, as in his judgment may be peéeessar

Subsectibohsdddh Stpleci fy the conditions under whi
“ander tHhtieo prevtiida for the apprehension, det ent i
individuals to prevent the dinste*®sdebseconoar (dbDr e a
limits the issuance of such regubanltyonbhose preve
communicable diseasesuUdoni ghet edcbhbymehe aPideoni ddr
Secretary in consult at axoenc ueriidteélie & ch eq WSaurr agre toinn aGhe lnee 1
communicabdes idgimactdsxdec ut i v2 9 Dr des «Nmenddd, incl uc
ot her deiwsreca saecsu,t ¢ resphattonygllsffad€OMED

These regulations igednedadulay sapphy vomlgy frem a for
subsecPUnodner( cslubhoweiven , (d mayragpl ytitonan indivi

residing within a state 1f ¢(hg intlewvdddailviis 71 eoa
communicablae qdiiasl d afsya dnigh 2s)t angoev,i ng or about to moyvV
anot heom spradadteabl e source of infection to individ
will be moving from one state to ¥Rhlde hteer whil e t
“quali fy’iwing hs treegep,ect to a communicabl’s diseasce,
( Ic)ommunicable stage, or the time period during
infection to others; or u2))peirnoa,stidgd hpr dd sdiarmg

to cause a public health eme¥gency if transmitte

Subsection e(ceth osnédepesmpftoirvteh sSc o ppec.t ilotn s3téaalt ypsr etehmaptt s
state “tawflhats wif¢ehenmnal exetlcosietbyu tu nodtehre rtvhiisse s e
generally pr®serves state 1 aw.

44 Although Section 361 by its terms delegates authority to the Surgeon General, the HHS Sefoidaring

departmental reorganizations ratified by Congredslegatd the authority under this provision to the CDC and FDA.

Seeinfra notes120-122and accompanying text.

4542 U.S.C. § 264(a) (emphasis added).

461d. § 264(b)-(d).

471d. 8 264(b).

48 SeeB5 Fed. Reg. 56,424, 56,443 (Sept. 11, 20aa6)er Executive Order 13,295, aseam d ¢ d , quarantinable *

acute respiratory syndromes” are diseases that (1) are ass
illness; (2) are capable of being transmitted from person to person; and (3) are either causing, or haveighéopot

cause a pandemic, or, upon infection, are highly likely to cause mortality or serious morbidity if not property

controlled. Exec. Order No. 13,295 (Apr. 4, 2003), as amended by Exec. Order No. 13,375 (Apr. 1, 2005) and Exec.

Order No. 13,674 (Jul31, 2014).
4942 U.S.C. § 264(c).

501d. § 264(a).

s11d. § 264(d)(2).

521d. § 264(e).
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5542 U.S.C. § 271(a).

5 Seel8 U.S.C. §8559, 3571(b)(5), (C)(5).
57 Seed2 C.F.R. § 70.18(a).

%8 See id§ 70.18(b).

5942 U.S.C. § 243(a).

601d. § 268(b).

61 SeePub. L. No. 78410, 58 Stat. 682, 682 (1944ge alsdOrF. oF THESURGEONGEN., Public Health Service Act,
1944 59PuB. HEALTH REP. 897, 916 (July 14, 1944jyailable athttps://www.ncbi.nlm.nih.gopmchrticles/
PMC2017078/pdpubhealthreporig01520001.pdf

62 SeeCRS Report R4491®ublic Health Service Agencies: Overview and Funding (FY-Fo1B018) coordinated by
C. Stephen Redhead and Agata Bodliel.

63 Sedl ynne Pagesnyder,Passage and Significance of the 1944 Public Health Servicd ®@@PuB. HEALTH REP.
721, 722 (1994).

64 SeeU.S.NAT’L LIB. oFMED., Images from the History of the Public Health Service: Introdugtion
https://www.nlm.nih.gowxhibitionphs_historyihtro.html (last accessed Oct. 8, 2020); Snydepranote63, at 722.
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67U.S.NAT’L LIB. OFMED., supranote64.
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Agency. Along with therSurgeon General Thomas Parran Jr., Mr. Willcox testified in congressional hearings

regardingthdi 1 1 > s pur p o vafters.Seeslearing Refore & Subcomm. ah Interstate & Foreign Commerce

on H.R. 3379: A Bill to Codify the Laws Relating to the Public Health Service, and for Other Purposes, 78th Cong. 64
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quarantine”) .

72 See infra‘Development oRelevant Federal Law Precedingcfion 361 ~

73 See, e.gRALPH C. WILLIAMS , THE UNITED STATES PUBLIC HEALTH SERVICE, 1798-1950,at 63-69 (Commissioned
Of ficers Ass’n of the U.S. Pub. Health Serv. 1951) .
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CoNFLICT L. Rev. 82, 9495 (2014).

77 SeeWilliams, supranote73, at 65-66; Donohuesupranote76, at 95-97.

78 Donohue supranote76, at 1106-13, 125.

91d. at 126.

80 An Act Relative to Quarantine, ch. 31, 1 Stat. 474 (1796) (repealed 1799).

81 SeeDonohuesupranote76, at 136; Jeffrey S. Sartimfectious Diseases During the Civil War: The Triumph of the
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841d. § 2.

85See, e.gAct of Mar. 3, 1879, ch. 202, 20 Stat. 484 (réped 893); Act of Mar. 27, 1890, ch. 51, 26 Stat. 31.
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110 pyblic Health Security and Bioterrorism Preparedness and Response Act of 20028042 No.107-188 116

Stat. 594, 626Congress also amended Section 361 in 19ttarify that for purposes of subsection (d), the term

“States” includes only the s dubelc Nol9433% &301¢by(1), 8hSdat. 698 ¢ Di st r i ct
(1976).

111See, €.9.147 Cong. Rec. H921P3 (2001).

1125eeH.Rept. 107481, at 34-35, 114 (2002).

113See idat 34.

114 See idat 35.

15pHSBPRA § 142(c), 116 Stat. at 627dified at 42U.S.C.8 6 4 (e ) ) ( “Nothing in this sectio
regulations promulgated under such sections, may be construed as superseding any provision under State law

(including regulations and including provisions established by pallgigbdivisions of States), except to the extent that

such a provision conflicts with an exercise of Federal aut

116 See42 C.F.R. 88 70-170.18 (regulations on interstate quarantine), 88-71.563 (regulations on foreign
guarantine).

117See21 C.F.R. 88 1240-3240.95.
118 SeeWILLIAMS , supranote73, at 98.

119 SeeCristine RussellCenters for Disease Control: 40 Years of Demystifying llln&ssH. PosT, Sept. 4, 1986, at
Al5.
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1966;see alsdEP'T OFHEALTH, EDU., & WELFARE, HISTORY, MISSION, AND ORGANIZATION OF THE PuBLIC HEALTH

SERVICE 3 (1976). Pursuant to the Reorganization Plan, in 1968 the HEW Secretary abolished the Office of the Surgeon
General (though not the position of Surgeon General itself) and transferred line authority for the administration of PHS
to the Assistant Secretafor Health.See id.

121 Between 1932 and 1984, Congress periodically enacted laws that delegated authority to the President to reorganize

portions of the federal government according to specific guidelines and proc&heges.g.Reorganization Act of

1949, Pub. L. No. 109, 63 Stat. 2G&e alscCRS Report R4490Executive Branch Reorganizatidoy Henry B.

Hogue at 6-7. Undertheprd 9 83 procedures, the Pres i deffecttntessoneorr gani zati o
both houses of Congress passed a resolution rejectingtheplanpr ocess referredSeeo as a “1egi
Reorganization Act of 1949, § 6, 63 Stat. at 2851983, the Supreme Court heldlMS v. Chadha462 U.S. 919,

956-59 (1983), however, that a of®use vete-to the extent it constitutes a legislative-asiolates the

Constitution’s bicameralism and present meChadhataisequi r e ment s f
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onehouse veto provisien-Congress passed legislation in 1984 ratifying all of the reorganization plans that had gone

into effect.SeePub. L. N0.98-532, 98 Stat. 2705 (1984).

122 seeRedhead & Bodiesupranote 62.
123 Gee65 Fed. Reg. 49,906, 49,907 (2000).

124 CTRs. FORDISEASECONTROL & PREVENTION, History of Quaranting(Feb. 12, 2007 ttp://www.cdc.gowicidod/
dg/history.htn{https://web.archive.org/wép0091224025958/http://www.cdc.gov/ncidod/dg/historyJatm

125See38 Fed. Reg. 16,861, 16,861 (1973).

1%5ee6 0 Fed. Reg. 3596, 3596 (1995) (noting that “in 1979, ¢t
(42 CFR Part 71) to discontinue requirirtgitine spraying because of concern for the health of passengers and crew,

and the lack of evidence that aircraft spraying played a significant role in disease control, and the belief that

discontinuation of spraying would not present a significant ptibica 1 t h t hreat ” ) .

127 SeeB5 Fed. Reg. 49,906, 49,907 (2000).
128 5ee id.
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129SeeB1 Fed. Reg. 54,229, 54,242 (2016).

130See42 C.F.R. §0.12, 70.1.

BB1See id§ 70.14; 81 Fed. Reg. 54,229, 54,246 (2016).

132See42 C.F.R. §8§0.10, 71.20; 81 Fed. Reg. 54,288,243-44 (2016) (noting that the screening authority applies

“broadly to all circumstances where individuals may queue
may be spread from person to person under such circumstanc
133See, e.g42 C.F.R. § 70.10(b) (requiring individuals screened under a public health risk assessment to provide basic
contacttracing information which would be used to locate and notify individuals of a potential exposure to a

communicable diseasadt. § 70.11 fequiring pilots of a commercial airline to report to CDC the occurrence on board

of any deaths or ill persons among passengers or crew, and to take measures as CDC may direct to prevent the potential

spread of the communicable diseag®)§ 71.4(d) (regiring any airline with a flight arriving into the United States to

collect and make certain passenger or crew contact information available to CDC withinfowertyurs of a CDC

order);id. 8 71.5 (similar obligation on vessel operators).

4Seeid87 . 5(d), (e); 81 Fed. Reg. 54,229, 54,243 (2016) (stat
extends to the regulation of “certain activities that occu
interstate disease spread, aswoulo c cur, for instance, in the event of inadegq
135See21 C.F.R. 88 1240.60240.62, 1240.65, 1240.75.

136 SeeB5 Fed. Reg. 7874, 7874 (2020).

137 SeeCTRS. FORDISEASECONTROL & PREVENTION, Travelers from China Arriving in the United Sta{&gb. 7, 2020),
https://www.cdc.gov/coronavirus/204ov/travelers/fronthina.htmi[https://web.archive.orglebh/20200220004302/
https://www.cdc.gov/coronavirus/204ov/travelers/fronchina.htmy.

13886 Fed. Reg. 7387, 7388 (Jan. 28, 2021).

Congressional Research Service 13



Scope of CDC Authority Under Section 361 of the Public Health Service Act (PHSA)

health care provider or public HRAalltthho uogfhf itchieal s
order does nDE€C spphkafenpodtethes «C requiremewars based
under Section 361(a) to condfct general passenge

The CDC also invoked itsCOSVeltDhbiammdeintét Imespomseadl
Septembehel2i CDLyme dor der t hmatti ahla letovdi & ¢ faeesnidtte nant s
making less than $99, 000 Deyea@bde2¢0o ru nSdler8 ,s0p0c0c ijfoii
condiTiho€nDsC. i s s uefle wtdhea nortdweor wee ks after the expi
and narrowerroetéeCohgerasnet ednupde r'*Tthhee CARRESS Ac't
Act evictiewh norhoatteoerhitudr s from being forced to Vv
and Au @228 ppI,ied only to rental properties T ece:
federalldtyedf inancing.

The CDC cao nncaltuivdeerdds i o n wnso rmaetcoersisuantr y t o prevent t h
spread elf9 MGMIRAM ECOIWI Dis highly cotnd agdtatsisng n; c@©2)
manayS @ 4 mi 1 1 i on people could be at risk of eviecti
populmatyi obne c o me h o nleilvees si no rn ehwa vceontgor e gate s et ti ng
of COMIMDansmission; and (4) statel9 have not done
t na mi sO0nPacember 21, 2020, as the CDC eviction n
Congr es samrgeraecechneednOtVEbDh ed i ef plan in the Consolida
Ac,t 2¥PAthong its numerous lreegliisel fa tmeahsl @D&sx,t etnhde 1 a
moratorium untijalnpdfoadsdezybB3UI11iad@02flor states and 1
emergency r ¢%Qnal) aansusairsyt a2n9%,e 2021, the CDC furthe
until Mar®®¥hM3id¢h2D00Q21, CongreRsesemactPddnt AetAmdr
to provide further pandemicerrgeelniceyf ,r einntcallu daisnsgi s$tZ
§ billion for new emergency housing vesuchers fo
and fheséeng domestic, ®OniMgrchr28ex2@21 vitohe nCk
extended the ewntithen3d@or20dtium

139 See id.

140See idat 7391 (stating the Order is issymatsuant to Sections 361 and 365 of the PlaB& 42 C.F.R§ 71.20,

which authorize the CDC Director to conduct public health prevention measures at U.S. ports of entry, and § 71.31(b),
which authorizes the CDC Director to detain a carrier until complefidime health measures).

14185 Fed. Reg. 55,292, 55,293 (Sept. 4, 2020).

142 Coronavirus Aid, Relief, and Economic Security Act, § 4024h. L. No.116-136, 134 Stat. 285492 (2020)

(codified at 15 U.S.C. § 9058).

14315 U.S.C. § 9058ee alscCRS Insight IN115165ederal Eviction Moratoriums in Response to the COY®D
Pandemicby Maggie McCarty and Libby Perl

14485 Fed Reg.at 55,29496.

145H.R. 133 116th Cong. (2020).

1461d. div. N, §§ 50102.

14786 Fed. Reg. 8020, 80291 (Feb. 2, 2021).

148H.R. 1319 88 320102, 117th Cong. (2021). The American Rescue Plan Act of 2021 does not address the eviction
moratorium, which may be subject to exclusion from the legislation under the procedures for reconciliation, the process

throughwhich the law was enacte8eeCRS Report RL3086Z, he Budget Reconciliation Process
A By r d,yBill Hekiff Jr, at 5-6 (describing extraneous matters subject to exclusion in reiadiugillegislation).

149 CTRs. FORDISEASECONTROL & PREVENTION, TEMPORARY HALT IN RESIDENTIAL EVICTIONS TO PREVENT THE
FURTHER SPREAD OFCOVID-196-7 (Mar. 28 2021),https://www.cdc.gov/coronavirus/204fov/more/pdf/CDE
Eviction-Moratorium03292021.pdf
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applicabBte statute.

To provide context folki ¢ hipawimdageywstirsv ioekwe $oefc ttihoen 3
legal principhes wodl dogloowanmtatroebv@ RG o f
mvocatioentobni B 6(M&Smedteipat thi tdyi s cussions of these p
f o uinodt CRrS pr¥duct s .

Statutory Interpretation

The interpretati+oheoliefepdeead¢dedabyteigse ntchye i nt er
process by which ’sc ommeratn$g ndge[tbeywr gmli neef fae clta wt o t he 1 n
Congt®Umnder sopomwectrponbtbeplCenstitutiba gpowes Con
to make the 1la“whengotwhe jodpcoaownce tBPe 1 aw as
While the task of discerning congresssional 1inter
“ext, stouwetftuay’jpPpdgpeor gubscribestatdtbfeogrent t
interpretation that tmphasavei babPiThiimsty erhps eatme v e
can of ftehoet resulti¥f% interpretation.

150 CRS Report R44954 hevron Deference: A Primey Valerie C. Brannon and Jared P. Calel.

151See, e.g5 U.S.C. § 553 (requirements for rulemaking), § 554 (requirements for agency adjudicciem), §
(requirements on ancillary matters such as the right to representative in appearances before an agency).

15242 U.S.C. 8§02, 704 (authorizing reeiv of final agency actions).
15314, § 706(2)(A), (C).
¥¥United States v. Am. Trucking Ass’ns, Inc., 310 U.S. 534,

155Brannon & Colesupranote150, CRS Report R4515%tatutory Interpretation: Theories, Tools, and Trerus
Valerie C. Brannon

B6AmM. Truck310d.S atS420n s

157King v. Burwell, 135 S. Ct. 2480, 2505 (2015) (Scalia, J., dissenting).
158 Gen. Dynamics Land Sys. v. Cline, 540 U.S. 581, 600 (2004).

159 See Brannorsupranotel55at 16-18.

160 Comparee.g, Arlington Cent. Sch. Dist. Bd. of Educ. v. Murphy, 548 U.S. 291, 298 (2006) (applying a textualist
approach to hold that a statutory pr oviss ipoanr ta uotfh otrhiez icnogs tasn”
does not authorize the compensation of expert feét),d. at 309 (Breyer, J., dissenting) (employing legislative

history as a tool of statutory interpretation to construe the provision to more broadly include expert fees #Hsepart of
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statutory award of “reasonable attorneys’ fees?”).
161 SeeBrannonsupranote 154, at 1618.
162See,e.gSmi t h v. United States, 508 U.S. 223, 228 (1993) (“Wh

construe 1t in accord with its ordinary or mnatural meaning
163 Brannon supranote159, at 19-21.
164 See id.

165See, e.gKing v. Burwell, 135 S. Ct. 2480, 2491, 2494 (2015).
166 Brannon supranote 155 at 25.

167 For a discussion of canons of construction, see Brasupnanote155 at 25-31.
168 For a discussion about the dominant theories of statutory interpretation, see Beapmanote155, at 10-16.

169 See idat 18-31; CRS Report R46484/nderstanding Federal Legislation: A SectibySection Guide to Key
Legal Considerationsby Victoria L. Killion, at 12-15.

170 SeeBrannonsupranote155, at 11-13.

11 See id.

172 5ee id.

173 Zuber v. Allen, 396 U.S. 168, 186 (1969).
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174467 U.S. 837, 84243 (1984).
175 See idat 84344, 86566.

176 See id.
177 SeeBarnhart v. Walton, 535 U.S. 212, 222 (2002) (stating that several factors could be relevant in determining
whetherChevrond e f er ence applies to agency interpretation reached

interstitial nature of the legal question, the related expertise of the Agency, the importance of the question to
administration of the statute, the complexity of that administration, and the careful consideration the agency has given
the question over a long periodf t i me . 7 )

178 See Chevromd67 U.S. at 843 & n.9.

179 SeeBrannon & Colesupranote150, at 13-16.
180 gee id.

181 Chevron 467 U.S. 8842-43.

1821d, at 844-45, 865-66.

183 Brannon & Colesupranote150, at 19-20.
184, at 17.
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InKing v. KEhrwevdked the dolchtervirmenme wodkemnt heely
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unreasonabf% at step t wo.

Pr ac tsipceaalklnyp g ta stehse 1 n v o comatjioorn qdubecstihheens esul ts 1in
Cousrtconclusion that t heauatghdStifchye yeCxocueretd chda si tnso tsatbal
invoked tthoe cdooncctlruidneeextcheactd eadn iat ge mictma ti mtsdrayn cawt hor

185SEDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 159 (2066 also, e.gUtil. Air Regul. Grp. v. EPA,
573 U.S. 302, 3228 (2014).

186 See, e.gKevin O.LeskeMa j or Qu
479, 480 n.3 (2016)
name”) .

187 SeeGundy v. United States, 13 Ct. 2116, 21442 (2019) (Gorsuch, J., dissenting); Paul v. United States, 140 S.

Ct. 342 (2019) (statement of Justice Kavanaugh regarding the denial of certiorari).

188 See infra&“The Nondelegation Doctrine”

189 Gundy 139 S. Ct. at 2141 (Gorsuch, J., dissentiagl also Payll40 S. Ct. at 342 (statement of Kavanaugh, J.)

(noting the Court has appilniece”d rae l“astteadt uttoo r“ymaijnotre rqpureesttaitoinosn,
Congress to either “(i) expressly and specifically decide
authority to regulate and enforce; or (ii) expressly and specifically delegate agehcy the authority both to decide

estions About t b®&icHiMENTIO& AD@NLIE.St i ons O Do
(listing other scholarly labels for th

2

the major policy question and to regulate and enforce”).

105eeKing v. Burwell, 576 U.S. 473, 485 (2015) (holding that
credit provisionsthlweslthherffohrRévenuwaadSanvice’ s, given tha
of dollars in spending each year and affect[] the price of

115ee, e.g.FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 159 @OMCI Telecomm. Corp. v. AT&T
Co., 512 U.S. 218, 2231 (1994).

192 5eeUtil. Air Regul. Grp. v. EPA, 573 U.S. 302, 3228 (2014).
198See MCJ512US. at228 1 (holding that the Federal Communications Co
requirement ocommon carriers to file tariffs with the Agency did not encompass the authority to effectively eliminate

the requirement-a major policy decision-for certain longdistance carriers that comprise approximately 40% of this
sector of the industrykee also ifra notes194-204 and accompanying text.
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194 See infranotes195-198and accompanying texgee also Util. Air573 U.S. at 3228 (repcting as unreasonable
the EPA’s assertion of authority under the Clean Air Act t

i)

small sources and stating “[ wéxiart statutean unheralded gpowerfoa i ms t o di s
regula ¢ “a significant portion of the American economy,’ we t
skepticism”).

195 Brown & Williamson 529 U.S. at 12826. The FDA sought to regulate tobacco products under the FD&C Act by

concluding that nicotineis “dr ug” and cigarettes and smokeless tobacco a:
drugs and devices that deliver nicotine to the b&de id.

196 (.

197|d_

1981d. at 160-61.

199546 U.S. 243, 24819, 275 (2006).
2001d. at 265-66.

2011d. at 258.

2021d. at 265.

2031d. at 266.
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service as a telecommunications service or other
204d,at 267. In a case that did not involve the ultimate ques

invoked thedoctrineba s ed in part on the agency’s lack—tollddrel evant ex
the Chevronframework inapplicableSee King v. Burwelb76 U.S. 473, 479, 482 (2015).King, the Court declined

to defer to the Internal Revenue Service (IRS)’s interpret
giventhattheintgrr et ati ve question at issue was one “of deep ‘econo
[the ACA’>s] statutory scheme,” involving “billions of doll
insurance for midl thend REf hpsopho, xpertise inldatrafting hea
486.

205 See supraotesl87-189and accompanying text.
26SeeU. S. Telecom As s 38t 41819 (OEQC Cir, 20875 (KavaRaugh3Jd dissenting).
207|d_

208|d, at 419.
209|d.

2101d. at 422-23.
2111d. at 417-18.

225eeU. S. Telecom Ass’n v. FCC, 825 F.3d 674, 689 (D.C. Cir.
of the Communications Act requires entities classified as common carriers to, among other things, furnish

communication service upon reasonable esjuto engage in no unjust or unreasonable discrimination in charges and

practices, and charge just and reasonable Hdtest. 691. Practically speaking, this means that internet service

providers classified as common carriers could not, for instataek br otherwise impair access to certain lawful

internet content or applications, or prioritize certain internet treé8ée idat 696.

2By, S. Tel eB65d-n8d # 428.6 n
214|d_
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commoarrier regulations, 8§ h-4 h dgaevranneatu gshe trdva nccel updreodv
FCC lacked the autha?Slienhci¢so eil setsshneet iSabhp rsteomea j Qo ur t
Justice Kavanaugh has reiterated tahre immtjeorrest 1 n
questoothasnidi 8 rel ated principles’sasbaolsubystanti v
del e“maj eromalt pol’itcoy edceccciustovmes agenci es .

The Nondelegation Doctrine

An o trheelrhe gdl plotceamtiinel |l y implicated by a broad d
e nicsihees nondel e,g awliiommh tdo ¢€ sanugteheosrsi flye gtios ldaetlievgea t ¢
wemo ot heUnednetri tAreSe cotfe athel COhlsltli tlud gioml, ati ve
weswshi ch the Supreme Cotthe Pposwebr¢tedshmide f a we d
ves@eontgsrisn od t h e Trhiet Sdi pSteantee sC.owthti shas interp
nstitutio,naulndreerqutihree meonntd el egation doctrine, a
om delegating its 1e¢gAst] athieve apmewedrn meq dmovtelver
s also rekkogdozetdi thaton “doe snamo¢s deamy Congues
exibilitythnd poatdieabhbly Fortohpeabot mtytsof
obtain[] the assist aifeTeh uosf,r iutnkdeec nomndé¢ h‘agat Bonand
stuattory delegation of authoritaygyfis] cooawt ibpth ©gia:
acti mtnel | i gitbol ewhpircihnctihpel eper son or body aut hori ze
aut hority]J]onf§dt#mrected to ¢

[}
aQ

s h 0 O oo
—® = O ® O O

3

«

In its application ,0fthteheS mpmeme e@muritonhadso cu prh enle
congredsliogtadli omscutd ves atgiennyieb g igi'bd Bheprincipl
Court has,upfhdt tkexgantphloetoPsAsai e air qualriety standar
“requisite to prdeockthGchesd paeakhisd nlge aletglui r e ment s
thpublic interest, "mamwent bacéntershetes Cdbmmerce
former exechtrgedagenbyregulating ntaalroads and
aut hbhezecquisition oft Wmweblriac Pflotaedrachsgt,.a n deh €0 u i
has found the reqlud sligckiimg cildngrlby ctzwo umtda tpu the s
Congress, ,fH#ibddhkhtudamage any  tpolddryfiori®lshiiasndar d

2151d. at 426.

216 SeePaul v. United States, 140 S. Ct. 342, 342 (2@4@)ement of Kavanaugh, J.) (stating it may warrant further
consideration in future cases whether Congress could deleg
questions” at all, or whether Con tytodacise lasmajoi odfill-dpghee gat e t o a
details decisions?”).

27SeeWhi t man v. Am. Truckia76(200%)s > n, 531 U.S. 457, 472
218 oving v. United States, 517 U.S. 748, 771 (1996).
21%U.S.ConsT. art. |, 8§ 1.

220 Mistretta v. United States, 488 U.S. 361, 372 (1989);see alsdGundy v. United States, 139 S. Ct. 2116, 2123
(2019) (plurality).

221pan. Refin. Co. v. Ryan, 293 U.S. 388, 421 (1935).

222 Mistretta, 488 U.S. at 372.

223 Gundy 139 S. Ct. at 2123 (quotinMdistretta 488 U.S. at 372) (emphasis added).

2Whitman v. Am. Trucking Ass’>n, 531 U.S. 457, 474 (2001).
25Nat’>1 Broad. Co. v. Un2€@43). States, 319 U.S. 190, 225
226N.Y. Cent. Sec. Corp. v. United States, 287 U.S. 12, 24 (1932).

227 See Panama Refimg, 293 U.S. at 340 (invalidating a statutory provision authorizing the President to prohibit the
transportation of excess petroleum as an unconstitutional
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approach refpradtsc dehglei Coamtt hat while Congress n
essential 1| esgG@odamrtasvse sfiumpslty odva mnboste ndo ain abi l it
powenmder broad giefioer alndieaescitnglkegpdempepl evi thoevet
changing and mor ¥®Tthe csh miawthiiocslpriiédbblaetnhse. j us t i i ¢cat
accoiChiewvgefe %o« € utnhees adgeelnecsya tbd hori¢ y hpossess
relevant subjétt matter expertise.

The Supreme Court has al soasapalciandon hef nsotnadteul teogre
const rftuocc tgiom[ e] mnartroow tcadmsttorryc tdiedmsgati ons t hat
t h ou g hutn ctoon sbté?34l ultait oi noanlal Cabthe Tenlcevivsi ddomirAsesd St .
instancecgonsied Coaud ta ¢ hacketnytn gpee ra gsaui bnssctr iaber annu
by then FE€mmunity ant e #dhAgeenliceaypiosican thyas tfems bas e
provision of the IndepscadvdaAatth@®frfiizceess elapcphr ofpe der a
that provides any benefit Do skaagteict ibdisa vaa |l fueece t c
i%air and equitable|[,] taking into consideratio
to the recipient, public policd®¥Abtrthomglreel¢ ser
provstsdxtn pl ai nlpyl er ecfoenrssh dteoflbmuirlbtnis B aatt t o t he
reci’pardtnot tphueb Ibirco apdoelri ¢ y—iowrhd ngreapeft tmhkaswrde
aut horizedIfne e hdst Cios€smipeg e nci eSebaavskd oxabdbtoader
publiestesnger fothgemLonmnhi ngersightetnednetsi ¢ s t thle:
public as opposed t-et hsepawodibdp aremiusl saitteldy edhetli ¢ g ats
agencies the awPBheocraiutsye toon llye eCyohtegarpeessse rp otscs etsasx , |
Court Aati dmu shthn abrer orvelayd t o avoi d” onstitutional p
established no standard, has laid downinbdre ” ) ; A. L. A. Schechter Poultry Corp. vVv.
(1935) (invalidating a statutory provision allowing the Pr
“codes of fair compet it i omdustriaiabsaciationserdgrolpythabwoeld governalior e t r a de
business within an industry or trade as an “unconstitution
28 Mistretta 488 U.S. at 373. The Court’s jurispruoliognce on t he n.

Before Justice Kavanaugh joined the Court, an eiggitnber Court considered @undy v. United State430 S. Ct.
2116 (2019), whether certain initial registration provisions of the Sex Offender Registration and Notification Act
(SORNA) impermissiby del egate legislative power to the Attorney Gen
Act offendersld. at 2122. While a majority of the Justices agreed SORNA does not, only a plurality of Justices agreed

that the relevant SORNA provisions do railate the nondelegation doctririgee idat 2020. Although Justices Alito

and Kavanaugh did not or could not join the dissent, both
we have taking fSeeidat2h3d (Altgals econclrrng iy theajudgmeribee alsd?aul v. United

States, 140 S. Ct . 342 (2019) (statement of Kavanaugh, J.)
Constitution’s n o n@undydisgemttmayonarramt furthercangidea tiino nh iisn fut ure cases

229 See infranote175and accompanying text.

230 5ee Mistrettad88 U.S. at 373ee also supraotes224-226and accompaying text.
231See Mistrettad88 U.S. at 373 n.7.

232415 U.S. 336, 340 (1974).

233]d. at 337-39.

2341d, at 34243.

2351d, at 341-42.

2%|d.at342Seealsd ndus . Uni eGiO vDAmMp PetroJeumAistl, 448 U.S. 607, 646 (1980) (plurality)

(reasoninghat 8§ 6(b)(5) of the OSH Act, which authorizes OHSA to set workplace safety standards relating to toxic

materials, must be construed narrowly to require certain threshold risk assessments because the provision would

ot her wi s e ma ke siucth @f slwegipsi lnagt idwee epgaawer ” as to render it

93

13
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Anal ysi s

Prior to-199h e a@t@dnbdscccopauo hwagdgdeimyc $§eeatnido mo el
specifically, —dtwmdoemes ulbngeacdettswamrpys @ v e nt t he forei g
interstate spread woafs cloanrngueti Byc aubnktecGdtnegde.2 s s s ena ct ¢
provision as parbagfntthe sPHISAhyuwned &fgdSecctdt iaount h3oa i
have historitmahl]l yiimnvelde dvarye ltaot el stuce meeagsud raet si osnp
contempl ated.?iTrh et dsecaapd omva@sQiVokhiDpoafn dtehneipa ohmp +t e d

some commentators t opucballilc fhoers t¢hhe @isndpootsdietriso mr eol fa
movement saastnfdskston he ?2°de meanlt alteocrosh shiddveer
whethetifn 361 could serve as the sou#ce of autt
In Septemher iCD€A W ed toint s3 6SI a u tah onraitti yo ntaol iesvsiucet i o n
mor at-ean uar der precedaddntoirpantao rniawm oewrearct ed by Con

of it s19€0&VddDnomiichhe lGARE®hGNAE . c o ntchltadi esd

eviction wwmo rnmetcaersisyamr ¢y ve nt t heCQOQWHIPr btistaasepread
would reduce hdmefneesesdnedpvadliobcsate to new congre
s et t**Ilnagnsd 1l ot He i grtbruapde Is & wearwdsilulietds t o rcdhearl loenn g e t
varigowundsg theDGOhder theedAgSenc¢yon 369 authori
This Sexd iofi 3 &Gloudadit horligarygent hglh@ s s cope abomut hor
under thi* provision.

Anal y sEixsi sotfi ng Case Law on Section 361

Innsodering whether Agece@RGaotlderi ¢eycmadsowutrBect i or
anal ydiiskdeolpyd 1d on the specifi&®lmatgemmertalddd s cope
first 1intesiphiekwhlet hgue tthiceasmhit gpoagl yéxs wmhe

237 SeeWiley, supranote25.

238 See supraotesl16-117and accompanying text.

239 SeeWiley, supranote25; Haffajee & Mello,supranote 12.
240 SeeWiley, supranote25; Haffajee & Mello,supranote 12.
241 See supraotesl41-150and accompanying text.

24285 Fed. Reg. 55,292, 55,206,296 (Sept. 4, 2020).

243See e.g, Brown v. Azar, 2020 WL 6364310, at*60 (N.D. Ga. Oct. 29, 2020ppeal docketedNo. 2614210

(11th Cir. Nov. 9, 2020); Chambless Enterp., LLC v. Redfield,-82001455, 2020 WL 7588849 (W.D. La. Dec. 22,

2020); Terkel v. Ctrs. for Disease Cmit& Prevention, No. 6:2@v-00564, 2021 WL 742877 (E.D. Tx. Feb. 25,

2021),appeal docketedNo. 2£40137 (5th Cir. Mar. 3, 2021); Skyworks, Ltd. v. Ctrs. for Disease Control &

Prevention, No. 5:2€CV-02407, 2021 WL 911720 (N.D. Ohio Mar. 10, 2021);figeLi 1y LLC v. U. S. Dep’t
& Urb. Dev., No. 215256, 2021 WL 1165170 (6th Cir. Mar. 29, 2021).

244|n addition to limits imposed by Section 361 itself, regulations and orders issued under the statute are also subject to
constitutional limits and othlieyenerally applicable statutory requirements, such as the Administrative Procedure Act.

At least one court considering the -asloithé litigaging pldintffieceDC’ s e vi ct
on the grounds that the order exceeded thefadé gover nment > s CoSemterke2021@L ause author
742877, at *1011. The Terkelcourt concludegdamong other consideratiorisat the regulated activity at issue

eviction—does not substantially affect interstate commerce because (1) ihpertat o t he property owner s
interest and is therefore noneconomic and local in character, and (2) its relationship to interstate commerce as set forth

under the CDC orderwhich focuses on its public health effeets attenuatedSee idat *5-10. Some of the

constitutional infirmities identified by the court may be lessened by placing the moratorium in the context of larger

national pandemic relief, as discusgefla,  Passible Outer Limits on Agency Authority Under Section.361

245 See supré&ChevronDeference
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246 See suprdThe TwoStep Framework ”
247 See infranote 250

248See Brown2020 WL 6364310at* 0 (noting plaintiffs argue ‘Bjushemt several
generis expressio[] uniusnoscitur a sociimndcasus omissis” compel a mnarrow reading of Sec
the CDC’s authority to measures involving inspection, fumi
destruction of animals or articles believedtb e s o ur ¢ ¢ Chamhiless?Q2d WLc758B84 Sy &t 3 (similar).

For more information about these semantic canons of construction, see Brapranpte159, at 54, 56.

24942 U.S.C. § 264(a).

250 SeeSkyworks, Ltd. v. Ctrs. for Disease Control & Prevention, No. 822602407, 2021 WL 911720, *10 (N.D.

Ohio Mar. 10, 2021) (holding that Section 361(a) authorizesthe CDCtotakeuneee s “reas onably of t he
Congress contemplated in the statutorytetu mi gat i on, disinfection, destruction of
extend to an eviction moratorium),; Ti g eb256,1202L1 WL LLC v . u. S.
1165170, at *3 (6th Cir. Mar. 29, 2021) (similar).

251 Tiger Lily, 2021 WL 1165170, at *3. Ifiger Lily, the Sixth Circuit Court of Appeals considered the scope of the

CDC”s Section 361(a) authority within the context of the g
earlier order pending appe8lee idat *1. The U.S. District Court for the &gtern District of Tennessee had concluded

that the CDC’s eviction moratorium exceeded the Agency’s S
enforcing the moratorium in that Distri@ee id.seealsaT'i ger Lily LLC v.UlUD&&,NoDep’t of Hou
220cv-02692, 2021 WL 1171887, at *10

( W. D. Tenn. Mar . 15, 202
motion to stay the district court’s order, the QPgixth Circu
theas hor ity under Section 361(a) as limited to “property 1int

make a strong showing that it is likely to succeed on the m8atsTiger Lily2021 WL 1165170, at *2. The Sixth

Circuit’ s werdoessndt reflect a final determination on the merits, which the court is expected to consider
following full briefing and oral argument from the parties
because it may preclude the CDC from cauitig to impose certain existing transmission prevention regulations or

orders issued under Section 361(a) that arguably do not pe
traveler health screening at ports of entry, reporting requirert@fdsilitate contact tracing, and testing requirements

for arriving travelersSee supr&A g e n dJseeof Ection 361 Authority ”

252 5kyworks2021 WL911720, at *1Gsee also, e.gChambless 2020 WL 7588849, at *3 (noting
that the enumerated measures 1isted in Secpravention361 (a) 1 i mi
me asur es ” ) ;anThe Statuto Authoriky fior the Nationwide Eviction MoratorjMoLokH CONSPIRACY

(Sept. 1, 2020https://reason.com/volokh/2020/09/81e-statutoryauthority-for-the-nationwideeviction-moratorium/

253703 F. Supp. 2d 604, 619 (W.D. La. 2010).
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2541d. at 619-20.

255 Brown v. Azar, 2020 WL 6364310, at *9 (N.D. Ga. Oct. 29, 202ppeal docketedNo. 2614210 (11th Cir. Nov.
9, 2020).Seealso Chambless 2020 WL 7588849, at *5 (“This Court finds

oadofcoSisdtrjuchkaddéat ¢ n,) 71 asrseegsa rldpionggs ntbhdee e s t i
imis dnsenecéagency ondapdtseoanepyrte vimenat s ut rhees 1 nt
pread of a communicable disease. Before the CDC(
tance, manyonsst attoe sv ahraydi nhga ldteegdr ceevsi cats part

ele states 1issued the méPatopansmsssnopart

o haltad owectioamd aodbdbdredswsecdemrddenmniamconfomic eff
e PhNademyc.as sdhome o0sdaecsd asanhdythe tempora
ential businesses-199 manlb hbasehotadd bEgeal
cial difficulty as a rtesult >®dfa ltlheev ipaatned e mi ¢
inaaandlt oprfeasciulr featbaitlei ttyh eti or—srbeesdi tdeetrnattisms p 1l a
certaimn 2BSvoincet isotnast etse maplosroa rtioloyk addi ti onal
temporary forbeamdndier oat cechtah &omiest
ords on B%halsf, dfn oecret aidnt tpeammadmetisi.tch e a @O

ar
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t he

unambi guous and evinces a legislative determination to def

measures they deen onnteacgeisosna.r’y)’. to prevent
256 Ind. Turtle Farmers703 F. Supp. 2d at 61Brown, 2020 WL 6364310, at *10. IBrown, the district court

considered the scope of CDC’s authori tBownp2020tWhe plainti ffs’

6364310, at *910. The court declined to enjoin the eviction moratorium after concludamgong other issuesthat
the plaintiffs failed to demonstrate a likelihood of success on the merits as to their claim that the CDC eviction

moratoriumexceedsh e Agency’ s Seldat9ln0 .3 6Pl aaiuntthiofrfist ynave appealed th
denial of the preliminary injunctiorfseeBrown v. Azar, No. 2614210 (11th Cir. filed Nov. 9, 2020).

257 See infranote258and accompanying text.

258 SeeElmsford Apart. Assoc., LLC v. Cuomo, 469 F. Supp. 3d 148;45¢S.D.N.Y. 2020); Baptiste v. Kennealy,

No. 1:20¢cv-11335MLW, 2020 WL 573572, at *89 (D. Mass. 2020) (noting state legislators commented that they

enacted Massachusetts’s eviction moratorium “to safeguard
and for a period after the Bousingstabililyffoersurethagresidentsareabléto” and t o

shelter in place); Auracle Homes, LLC v. Lamont, No. 2@0829, 2020 WL 4558682 (D. Conn. 2020) (describing
various measures taken by the governmcluding halting evictions, offering forbearanme certain mortgages, and

providing direct rental assistance paymenatso “[ h] el p[ ] Connecticut resiSekents stay

alsoKathryn M. Leifheit et al.Expiring Eviction Moratoriums and COVHD9 Incidence and Mortalifyat 4 (Nov.30,
2020) (preprint pending peer reviewyailable athttps://ssrn.conabstract=373957@oting that 43 states and the
District of Columbia temporarily halted evictions to varying lengths as part ofgaetemic response).

259 See Elmsford469 F. Supp. 3d at 1567.
260 See idt. Baptiste 2020 WL 5751572, at *®; Auracle 2020 WL 4558682, at *5.
261See Auracle2020 WL 4558682, at *5.

262 See Baptiste2020 WL 5751572, at *® (noting that the eviction amatorium facilitates shelter in place during the
pandemic)Auracle 2020 WL 4558682, at *5 (noting that measures that reduce housing insecurity also help to
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ctmesqubjected the exes oihsienfiPdnfs tshuec hc oanuttehxotr iotfy
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sextowhd (ppbauadterasltlopd as a 1ist of measures t
r a nt i?’hTeh eesfef ocrotngso udled ast umeagmessa wer reading of Sec
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ilar public health measures

The larger comtadxutrthfrt hda ghHHPhkihdergunni zational
featuresiatl BHSAg the titles and headisngs of Sec

5 e e o0

control and reduce the spread of COVIB).

263 SeeSkyworks, Ltd. v. Ctrs. for Disease ControlR&evention, No. 5:2@v-2407, 2021 WL 911721, at *10 (N.D.
Ohio Mar. 10, 2021) (noting that a broad readiang of Sectio
tantamount to creating a general federal police power”).

264 See supréStatutory Interpretatian ”
26542 U.S.C. § 264(a).

266101, § 264(b)(d).

2671,

268 See id§ 264(b) (limiting the application of foreign and interstate quarantine and isolation authority to prevent the
spread of only communicable diseases designated by an executiveidr@?2p4(d) (limiting the application of
interstate quarantineandisol i on aut hority only to individuals
communicable disease in a qualifying stage?”).

269 See supréDevelopment oRelevant Federal Law PrecedingcBon 361°

210See id§ 264(b)-d).

211 See supraotes100-101and accompanying text.

113

reasonably
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the relevant tghmigdiod geptt Wmdais pndad) pe i tqauneds t i on s
nondelegats,fon ddetmismé ssion control pmelaistuirceasl t h-
and economic questions, ormaoyt heekrbbeocasiod c R gead ya ger
discretion under Section 361

As discussS®Sup nowret, htahse applied the major quest:i
statutorytpoamter «htatofCongress, absent express a.;
intend to grant agencies theqpeswsbdtfdeheop fill 1in st
economic and poiThe c@Qdurmtv ghhaasf i thacdoctrine to
agncy eixtcseesdt atutonyecekshooi ayswhena broad autho
beforeumdbarg-ba ilsd n gogr swhhecenu & g e mlrge 1 lesviatknjste ct mat t er
expedAsseto Section Bblag chwslemecepmevihaoen is ambi
t whet her siatn d alveo &atdeoaumritthlhotr 1 ot ohtadtle u ¢ ¢ GGG o f

di s c1tt otridwena s Unreecse Stsoa rpyr e vent t hd 9aymrneomtd e@xft «CnOdV I tDo
mesaur kat ismpj opcateonomic a¢ed gpal ibtyi damlp agu d sntgi @an s
sector of an industry or addressjamgemnifi stshue 1 or
measaoabd have the ef-Ffectr o fi°®Hneislss crnamyg be€sOpVel cDi a 1 1 y
the daisce mefasure implicates a regulatory area oV
expeamdslkas traditionall? not sought to exert au

The GWDEviction ano r a npoortiecamnmmilpadl,if cyact easppl i cati on of
pr i p¢Oens .on et hhea m@iDgCh t ijtuss tembiycatioorni um as an 1invocat
clear, broad delegationnaanderseagSuglcattiiocom s3-16t9%0 tsot eins sC
t rans mirsescieonnt. sAl wdvyilo fei # h a lweormacltktodr a tu mlsi ft i ng e vi ct
mor at ovwaisumss s ociated wi% hi nmicdemese datCOVhdDr t al ity
“supporting the public health rationale for wuse

212\While these organizational features cannot alter the meaning of clear statutory text, courts sometimes employ them

as an interpretive tool when considering an ambiguous proviseImendarezTorres v. United States, 523 U.S.

224, 234 (1i9t918e) o(f° “a] TsJthaet utt ¢ and the heading of a section’
about the meaning of a statute.” (quoting Bhd. of R. R. Tr a
(1947)));see alsillion, supranote 168.

213 See supraotes43, 53, and59 and accompanying text.
274 See supréThe Major Questions Doctrine”

275 See supraotesl94-204 and accompanying text.

276 See id.

277 See id.
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COVEIDY?®Thi s ssutpupdoyeDS posi tion that the morator
me a souvreer iwth ilcahs di s tnreecteidtsna riympillne everadtecrur bt h e
interstate slpffead of COVID

On the oashedi shamsds,ed i nthhe spoppeefdifudeecatean,

1iu

aut hority ma®l besambé¢@guomus may prestme that Cong
delegate to CDC the authoritybéeoatuhsep onsoer aat omrai tuimo r

maympl icat e “dgeueeps teicoonnso mifg na f d’ic h @ kb spionl gifacdir essi
whitcHeD@ ackstthetianmnal expertise.

218 Seel eifheit et al.,supranote258, at 5.
219 Cf. Emily A. Benfer et al.Eviction, Health Inequity, and the Spread of COMI® Housing Policy as a Primary

First, a national eviction moratoByumnmay 1invol
esticmantducted using Cengsams edatianaada md 1 t3mamd 1d @wme e
r e nhtoeurs e-hoorl %d2s®¥ %o f al l r e ntweernm ¢h oruissekh boffdtsehwei etnido n
of 2020 duree Itaot eCdOViIoDb 1 0os s.®'Thdsecdohemmor haods himp
potentiall gnkynicgmnmnfi aoave paodlnkairghmnttto £a ltshoe r ai s e s
ot lrcroneminsei deratioastushchfasdsnmbid dr e mtfbe i1in th
$25 billiorm*?Some$?20 mmehdmoveowrwe that evictions may
addi tpiodmalt i aalnity wars gne d mcpubdhcacoshse cost of pr
emergenc?i shelters

Secptnhde policy questions 1 mpl incnanatyesdmdbjye aat ntact i on a
s i gnipfoilcidtaibcaathes t he course of ¢ ocnogurleds sinodniacla taec t i
As n,thtee doDCder was preceded by a enmaetdd mbyed evi
Congnonds CARMASc,whiathplied only to reatfdéddprabertiec
assistance or f e, denrda Idliry vrhedltea tpeedn®TEhln sansosoinsgt a n ¢ e
limited mor art opn asmeanmttr @dhacb Ityi me, an unprecedented
government in an area of law t#ThesCbDCessanddl ot

Pandemic Mitigation Strategy.URBAN HEALTH (forthcoming 2020) (manugptat23 ) (st ating that “[ h]ou

policy designed to prevent displacement and eviction can be a key component of a comprehensive strategy to address
health inequity and control the pandemic by reducing COY®Dnfection, transmission, illness, hospiations and
deat h”) .

280 See supr&Analysis ofExisting Case Law on Section 361
281 SeeMcCarty & Perl,supranote143
282 3ee id.

283 SeeNAT’L Low INcOME HousING COALITION, CosTs oFCOVID-19 EvicTions 7 (Nov. 19, 2020)https://nlihc.org/
sitesflefault/files/costof-covid19-evictions.pdf(highlighting various potential evictierelated public costs, including
costs related to the provisimf emergency shelters, increased stress on the child welfare system, anelstiexss
medical needs).

284 Some commentators who oppose the moratorium, for instance, argue that landlords, which may include millions of
individual (as opposed to corporateh n d1 or ds, should not be forced to assume
moratorium may result in lorerm adverse consequences for renters as landlords seek ways to recoup their loss of

rental incomeSeeScott LincicomeThe CDC Eviction Matorium: An Epic Case Study in Very Bad PalieygTo

INST. (Sept. 15, 2020nttps://www.cato.org/publications/commentary/@éction-moraorium-epic-casestudyvery-

badpolicy. Other commentators who support the moratorium argue the moratorium must be coupled with adequate

rental assistance and perhaps the development of ddondhousing voucher program that can provide rental

assistancen future pandemics and economic recessi8eeNAT’L Low INcOME HOUSING COALITION, supranote 280,

at7.

285 15 U.S.C. § 9058.
286 SeeCRS Insight IN11320CARES Act Eviction Moratoriunyy Maggie McCast and David H. Carpenter
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authority, absent express del e gsaitginoipfpilcaasnyte nc o mp a
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287 See, e.gCongressional Negotiations Stall as President Threatens Executive Order on Eyidtions
MuLTIFAMILY HOusING CouNciL (Aug. 7, 2020)https://www.nmhc.org/news/nmireews/2020/congressional
negotiationsstallaspresidenthreatensexecutiveorderon-evictions/

2881 R. 133 116th Cong. (2020).

289 Cf. FDA v. Brown & Williamson Tobacco Corp.,529U.S.120,489 (2000) (reasoning that Con
of enacting certain tobacegpecific reguldabns evidenced an intent to limit regulatory authority over tobacco products
by federal agencies).

20 5See suprdA g e n dJseeof Ection 361 Authority

213ee id.

292 See supraotes193-198and accompanying text.

293 See supraotesl93 199-204, and accompanyingtexks s umi ng t hat CDC’ s eviction morat o

Agency’s statutory authority, CAlxraisestheqgestion astoivhethere xt ens i on
Congress nevertheless ratified this exercise of agency autt8e#gkyworks, Ltd. v. Ctrs. for Disease Control &
Prevention, No. 5:2€CV-0 2 4 0 7 , 2021 WL 9117260, at *12 (N.D. Ohi o Mar. 10

‘ratify acts which it might have authoriwkadnamakegnve) the f
Courts that have considered this argument to date have generally rejected it, concluding the CAA did not evidence a

clear intent to ratify agency action, at the very least not throughthepi@seritl( h o1 di ng t he CAA’s “1imit
actiodnthanging the moratorium’s expiration date did not «cl
Section 361, and commenting that the extension “mal[de] sen
presidential administratioils) ; Ti ger Lily LLC v. U. S .-5299e2p21 WL 1d65178[atus . & Ur b
*4 (6th Cir. Mar . 29, 2021) (concluding that “nothing in §
interpretation”).
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intended only to clarify or streamline various f
36°Under this reading, the atntehcoerdirseagruyimd é onSect i
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inspection, fumigeaunldnbeanlasanpittairemdras measur
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“quar antYaisnea Ilsashwort hand reference t o0®TSoedcatyi,on 361 i
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uc
ndivsdahlas testin¥ and contact tracing.

2% See suprd&The Nondelegation Doctrine”
2% SeeMistretta v. United States, 488 U.S. 361, 372 (1989).
2% See supraotes224-230and accompanying text.

297Cf. Gonzales v. Oregon, 546 U.S. 2236 6 (2006) ( “Because historical familiari:
account in the first instance for the presumption that Congress delegates interpretive lawmaking power to the agency

rather than to the reviewing court, we presume here that Congtesded to invest interpretive power in the
administrative actor in the best position to develop these
Rev. Comm’>n, 499 U.S. 144, 153 (1991))).

2% See supra&The TwoStep Framework ”

29 See supréAnalysis ofExisting Case Law on Section 361
300 See supraStatutory Interpretatian ”

301 See supraotes96-101and accompanying text.

302 See supraote100and accomanying text.

303 See supraotes265-271and accompanying text.

304 See supraote273-305and accompanying text.

305See supraotes131-134and accompanying text.
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fedeegqbirement tbowprevéntetmasknterstate or for
givemwmxtpleat ment al andhaypd delma wd otgh otalc ndsahwni ty us
effective at r1eduCaWPTh caree smapeahle pada sStAiRSn as t o
a federal mask mofdadprp gadisemi quesdtippemt i pl eaatbts si
it outside the *®Whinlde o fmfsk tmomdaBthed .would not a
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should re’Givenmab&kslimited case lawcdeédmnheng th
and polititailsqdedffion]t to predict whether a pt

nsel egabpyimaajbolre ¢HTeos tdhastwee,ver, the Court has sel

major questions doctrine on an 12dns uwh atth aatp pleaacrkse c
to be t hwhemltyhheads@Grear s o, t hsei ciaisasnu s t wahs smh yx i de

practice that byd mhaaegnmwamda mtishaedhtneg in the Unit ¢
and was the subject of moran recacremets trdeechxkahtmp maoft o wmn

306 Seesupranotes107-109and accompanying text.
307 See supraotes45-51.

308 See, e.g.CTRS FORDISEASECONTROL & PREVENTION, SCIENTIFIC BRIEF. COMMUNITY USE OFCLOTH MASKS TO

CONTROL THESPREAD OFSARSCoV-2 (Nov. 20, 2020)https://www.cdc.gov/coronavirus/204fEov/more/masking
sciencesarscov2.html(summarizing studies). As notedprain note244, any regulations issued under Section 361

are also restricted by the Constitution and other generally applicable statutory requirements. Thus, the scope of a
federal masknandate may be limited by the Commerce Clause, which authorizes the federal government to regulate
(1) channels of interstate commerce; i(&trumentalities, persons, or things in interstate commerce; aadt{@)ies

that substantially affect interséacommerceSeeUnited States v. Lopez, 514 U.S. 549, 858 (1995). On January 29,

2021, the CDC issued an ordeeffective February 1, 202%that requires all passengers traveling on and all personnel
operating any conveyance (including airplanes, traiaisyways, and buses), as well as any person while at any
transportation hub (including airports, bus terminals, and train station), to wear masks that cover the mouth and nose.
86 Fed. Reg. 8025, 8026 (Feb. 3, 2021). This order, which exempts privapottatisn operated for necommercial

us e, appears to invoke the federal government’ s establishe
intrastate economic activities that substantially affect interstate comre®@RS Legal Sidebar LSE589,Legal

Issues Related to Transportation Maslearing Mandatesby Bryan L. Adkins

309 See supraotes274-277 and accompanying texAs a point of contrast, a mandate related to vaccinatamother
public health measure-may implicate more significant economic and political questiBeeCRS Report R46745,
State and Federal Authority to Mandate COVID Vaccinationby Wen W. Shenat 7 & n.61.

310 SeeCRSLegal Sidebar LSB1053@ould the President or Congress Enact a Nationwide Mask Mandayé®en
W. Shenat 1-2.

311 See supraotes205-216and accompanying text.
312 See supréThe Major Questions Doctrine”
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enforcement &ODngwelmaynncben,d carrmesntda Section 368 and
provisions of the PHSA to provide a motfte flexibl
exercise of their Section 361 authority.

313SeeGonzalez v. Oregon, 546 U.S. 243, 267 (2006) (citing Washington v. Glucksberg, 521 U.S. 702, 735 (1997)).

314 See, e.g AntietamBattlefield KOA v. Hogan, 461 F. Supp. 3d 214, 223 (D. Md. 2020) (noting that plaintiffs asked
the court to enjoin several state ordeiscluding a state mask mandatb e caus e they “impose restrict
individual 11ibert i esl60L,;2020 Wl 7235831, at*15 M20 (M.D. PaN2§©20) (rbting the

state’s mask mandate and contact tracing program “are, at
compared to the widespread infectiousness and death that [the governotistaty general, and secretary of health]

credibly seek to avoid through these two orders?”).

315See Antietam Battlefield61 F. Supp. 3d at 223.

316SeeLi berian Comm. Ass’'n of Conn. v. Lamont, 97hbatF.3d 174,
quarantine is “a form of c¢civil detention” that implicates
from other forms of c¢ivil detention becausedffarent “invol v[es]

liberty interes s ” ) .
S"Comparee.g, Ti ger Lily LLC v. U.S. -5266p2021 Wb 165070, at*3 (6t&CirUr b . De v .
Mar. 29, 2021with Brown v. Azar, 2020 WL 6364310, at*60 (N.D. Ga. Oct. 29, 2020)

318 SeeKing v. Burwell, 576 U.S. 473,489 (201%) ot i ng the ACA’s tax credit provision
constructions-one limiting it to the state exchanges and the other encompassing both state and federal exchanges
and is thus “properly viewed as ambiguous?”).

319 See supr&The TwoStep Framework ”
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