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Incidentssuch aghe fatal shootings &manuel African Methodist Episcopal Church in
Charleston, South Carolina in 201bekillingof acountesp r ot e st er at t he peterG.Berris e the
Rally” 1in Ch a r,the 2018heoting dehthsf worShipersat anPittaburgh Legislative Attorney

synagogugthe 20D killing of Ahmaud Arberyandthefatal 2021 Atlanta spa shootingamong

others,continuously renevinterest in thescope and applicability déderallaws governing hate

crimes. Thad~ederaBureauof Investigation(FBI) characterizes a hate criraea criminal

offense motivatedat leastinparb y b i as a g a irace,teligiom disabiliy,sexdam’ »

orientation, ethnicity, gender, or gender iderititn.2020(the most recent year for which statistics are available) there were
8,263incidentsof biasmotivated crimeginvolving 11,472 victimsyeported to the FBI

The majority of biagnotivated crimeareprosecuted at the state and local lel&pending on the circumstances, federal
prosecution of biagnotivated conduchlsomay be possiblander a variety a$tatutesincluding

18 U.S.C. § 241: Prohibiting conspiracy to deprive another of fedgmaitgcted rights;
1 18 U.S.C. § 242: Prohibitingillful deprivation of federallprotected rights under color of law;

1 18 U.S.C. § 245Prohibiting, among other thingswyillful injury to, intimidationof, orinterferencewith an
individualb e cause of that person’s race, ctohlaotr ,p erresloing’ison,
participation in certain enumerated protected activities;

1 42U.S.C. § 381: Prohibiting, among other things, willfidjury to, intimidationof, orinterferencawvith an
individual because that e r s race, talor, religion, sexlisability, familial status, or national origisnd
because of t ha tofcertain federalprotected Houwsimogrighist

18 U.S.C. § 247Prohibiting, anong other thingsntentionallydamagng areligious real property because
of thereligious character of that property (assuming it affedtystate commergeor because ahe race,
color, or ethnic characteristics of any individual associated with that religious property;

1 18 U.S.C. § 249: Prohibitingillful ly causingbodily injury to another because of actual or perceived race,
color, religion, or national origin, gendeaexual orientation, gender identity, or disability

If the federal governmenecidesotto prosecutea biasmotivated crime undertifee d er al hate c¢cri me st a
bias may still be relevant at sentencmgsuant tahe United States Sentencing Guidelines, which adgderal courts to

impose arenhanced sentence where the fact firfther judge or the juryjetermines beyond a reasonable doubtahat

defendant committed a crime because of the actual or perceiegaosar, religion, national origin, ethnicity, gender, gender
identity, or sexual orientation of the victim.

As evidenced by thenactment of therlmett Till Antilynching Actand the introduction dd variety ofhate crimes

legislation in the 117tlCongress Congressnay consideways to further legislatto punish acts diasmotivated crimes

andits authority to do so depends in part on the constitutional provision on which it Feliesal hate crime laws generally

are premised o iytolegislagerurder some comhinatibroof the Commerce Clause and the Thirteenth,
Fourteenth, and Fifteenth Amendments. Theteenth Amendmerabolished slavery and involuntary servitude padnits

Congress in t he Supr tombolishthe badges and incidentd af slavery t h r o u g hWHilesitdhass 1 a t i o n
been broadly interpreted by courts to afford protections for all racegs have found that the Thirteenth Amendnusras

not prohibit discrimination based on factors such as gender or sexual orier8atitian 5 of thé&ourteentrAmendment
empowersCongress to enforce various constitutional rights through legislation, but only with respect to the conduct of
governmengactors, as opposed to private individuals. The Fifteenth Amendi#ndrizesCongresso enforce through

legislationthe right to votdreefromdenialora br i d ge ment “on account of race¢, colo
howeverC o n g r reachunder this Amendmermtoes not extend to federal righitst are unrelated to votinginally, the

Commerce Clause (Art. |, sec. 8, clause 3) gives Congress broad authority to regulate interstate and foreign commerce, but
the Supreme Court hagld thatthis authoritydoes noextendto purely local condudhat does not hawve sufficient nexus to
eitherinterstate or foreign commerce
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ate, in eadnof bessWhdmihaté zmadti vates crimineé
howewvwech cmoangdeu cctl a sas ihfaiteedl eds med by the Federa
of I nve(sktBilg)ad 1 omi n aadainsi & person er property motivated in
whole or in part by an offender’s bias against a
ethnicity,g e nder, or g&Acncdoerrd iindgghnttoiettyh ¢ti Bdi tair@enal of f e
like murder, arson, or vandaliswith an added element of bias

In2P0the FBI re8@éi3nedderamerbifadbdavod vmag 11, 472
victHiHanise cr hmgabendwwrgni ficant publictheé¢tention, a !
widespread media coverage of tChoer orneapvoirrtuesd Driisseea si
20100V Dpand@@yier t heo nygchamasi netdapienr e nni al interest
hate c¢crime 1aws, and a number of relevatnot pr opos
e i tehneamcetwr a ma 0 dfteidnegr al ha% e crime 1 aws

Federal prosecutor s phtaivoere ¢na fngimib g rdheaptfeen sdtiranitgm eosmr yt ha
nature as ded feRxbatmpthed ude:

1 SeeUnited States v. Schwimmer, 279 U.S. 644,658 (192 9) ( Hol mefghereisany principleof e nt i ng) ( °
the Constitution that more imperatively calls for attachment than any other it is the princigletobérght—not free

thought for those who agree wit h owewuledinpartfGirouardvom for t he t
United States, 328 U.S. 61,66 (194e alsdJni t ed States v. Apfelbaum, 445 U.S. 1
law$,’” both a culpable mens rea and

LAFAVE, SUBSTANTIVE CRIMINAL LAW § 6:1 (3d ed. 2019) “ Ba d t h

h
1
a criminalWaNneRus reus are
oughts alone cannot constii:t

be an act, or an omissiondgoc t where there is a legal duty to act.”).

2 Hate CrimesFBI, https://www.fbi.gov/investigate/civitights/hatecrimes(last visited Mar. 15, 2022). The FBI has

specified thatthisdf i ni tion is for “the lburposes of collecting stati:
31d.

4 These figures combine the FBI totals for siAgias and multiplébias incidentsPress Release, Federal Bureau of

Investigation, FBI Releases Updated 2020 Hate Crime Statistics (Oct. 25, 2021),
https://www.fbi.gov/news/pressl/pressreleases/fbreleasesipdated2020hatecrime-statistics The FBI data is

dependent on a number of factors such as individuals and agencies reporting hat&egrgeaerallCRS Report

R46318Federal Data on Hate Crimes in the United StatesNathan James and Emily J. Hanstime FBI numbers

are likely low, as “it 1is believedpo HReREPWND.d11-86nat5 hat e cr i me
(2009).

5 See geerally CRS Legal Sidebar LSB10448n Overview of Federal Criminal Laws Implicated by the COY®D

Pandemichby Peter G. Berri@iscussing hate crimes committed against Asians and Asian Americans during-COVID

19 mndemic, and media coverage of those incidents). In a January 26, 2021 memorandum, the Biden Administration
announced that the Attorney General “shall explore opportu
of State and local agencjess well as [Asian American and Pacific Islander] communities and comnrhasgd

organizations, to prevent . . . hate crimes against [Asian American and Pacific Islander] individuals, and to expand

collection of data and public reporting regarding hateii d e nt s a ga i n sMemarandurh fromMWhitevi dual s . ”
House Condemning and Combating Racism, Xenophobia, and Intolerance Against Asian Americans and Pacific

Islanders in the United States (Jan. 26, 20Bttps://www.whitehouse.gov/bfiag-room/presidential
actions/2021/01/26/memorandwrondemningandcombatingracismxenophobiaandintoleranceagainstasian
americansandpacific-islandersin-the-united states/

6 See infra‘Overview of Select Hate Crime Legislationthe 117h Congress ”

7 SeelLaws and Policies: Federal Laws and StatutesU . S . D e glisting fedefral hate crime statutes),
https://www.justice.gov/hatecrimes/laaadpolicies(last visited Mar. 15, 2022%5iven the large number of federal

criminal provisions, it is not possible to provide a comprehensive overvigenefrallyapplicablefederal laws that

may apply to every example of biemtivated conductSege.g, Van Buren v. United States, 141 S. Ct. 1648, 1669

(2021) (Thomas, J. dissenting) (“The numbdHiesmaylbedseder al | aw
high as several hundred theu8§andt”majbtishgS8ubd hetrotedmth
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governmentsZACHARY J.WOLFE, HATE CRIMES LAw, § 2:2 (2019). Although beyond the scope of this Report, many

states havenacted their own hate crime lavBge e.g, CONN. GEN. STAT. § 53al 8 1 j

(20109)

intimidation based on bigotry or bias in the first degree when such person maliciously, and with specific intent to
intimidate or harass another pardmecause of the actual or perceived race, religion, ethnicity, disability, sex, sexual
orientation or gender identity or expression of such other person, causes physical injury to such other person or to a
F o ningahatesctimes, seg, €.bafvs and Policies: State waws, Cadeseand

third person.?”
Statutes U. S.

) .
D e phitps://wavd.justice.gov/hateerimes/laasdpolicies(last visited Mar. 15, 2022).

State governments may also elect to prosecuterb@s/ated conduct under generadipplicable state criminal laws,
such as those prohibiting murd&eege.g, Mb. CODEANN., CRIM. LAw § 2201 (defining murder in the first degree

and setting forth penalty for violations). Such statutes have been used by state or local prosecutors to charge, for
example, the killing of a Black man by a White man where prosecutors argued that the defetedaout of racial
bias against the
Degree Murder for Killing Lt. Richard Collins, Il (Dec. 18, 2019),
https://www.princegeorgescountymd.gov/CivicAlerts.aspx?AlD=15@4é alsdrakkton BookerWhite Man Gets

Life in Prison for Killing Black Army 1st Lt. Richard Collins,INPR (Jan. 15, 2021(detailing how state prosecus
believed defendant committed a hate crime, but proceeded with murder prosecution after judge rejected hate crime
charge) https://www.npr.org/2021/01/15/957233388/whitangetslife-in-prisonfor-killing -of-blackarmy-1st t-

richardcollins-i.

victim.

Press

Rel ease,

Prince

Geor ge
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T 18 U.S.C. § 247:

f Prohi bint iemdtainmangaecl t o rel i gious$sheeal propert
religious character of that property (ass
commer ce ) ; tohre breaccaeu,s ec oolfor , or ethnic char
individual as s ocsi aptreodp ewrittyh; t hat religiou

T Prohibiting intentional obstruction of fr
force or threatened force, affecting inte

T 18 U.S. ProfidBitdPbiddd ly inj:ury to another
T Because of actgdweal redligdoaneci wad national or

1T Because of ace¢hngionm, peatcecovaeld origin, ge:
orientation, gendaenwhiedtentstysteaebldshelditlh
t here nitsd mapnd i cating interstate commerce

Althoughksal ktaf utles have beemouonddthtreempr osecut e
confined t Sonteh aotfl stwhmegsaek t ¢ t hat & hpdreofheinbdiatnetd ¢ o mmi
conduct &specidiccharacteristic-such as the raasf apersor® In contrast, ther

statutesare more broadly applicabéendimpose criminal penalties félhe deprivation of civil

rightsregardless of whether tliefendantictsbecause of a specific characteristic of a pefson

Still otherstatutes listed above may tiearacterize@shybrids—that is, theycontain some

provisions thatequire proof of a particular bias on the part of the deferat@hprovisionshat

protect civil rights regardl®Giventhefelevancdafdlle ndant * s
of the statutesdted above to prosecuting biamtivated crimesthisReportu s e s t he phrases
“feder al hat’andreidmer aslt ahtdt toe st m fl dtehsetf @ tW s ts o d
aboveregardless of how they may otherwise be c¢cla:

Ifafedprebecwhot ebecharge a defendant wunder a fe
def eisd dmdatse d a t omadyutchtd 1r el evant at sthe edeimegd In
States SentefthagGwuncelbwdich aapncacdnvegnstf ader al court s
impose a lengthher falkacsofnncdduedneh etr e defendant act
of certain biadles against the victim.

This Bepwnth an ocwarckpgwtofunderstanding the app
ofederal hate c¢rime 1aws, a‘bd cwhae fpft meanschons
race, religion, gender, or .dtthénexaminedhe r act er i stics
substantive provisions of the federal hate crime statutes listed, @valsimmariesstatutorily

authorized penalties artide hate crime enhancement contained in the Guidelihes. Re p o r
c onc |l uedveasl ubaytriisnegms c es of adicomrgrteys stioordalgi sl ate 1in

ar eamad diblatues scersi me legislationntroduced in the

t
t

8E.g, 18 U.S.C. § 249.

9E.g, id. § 241.

10E g, id. § 245.

1Seeinfrd* Sent encing Enhancements for Biased Motives.

12 This Report does not discuss matters of policy with respect to hate crimes, as these topics are the subject of other

CRS productsSee generalljamessupranote4; CRS In Focus IF1131Be par t ment of Justiceds Rol e
Investigating and Prosecuting Hate Crimeyg Nathan JameSimilarly, other CRS prducts discuss a number of
Constitutional provisions that may res-tbuinvhicha@langalyr ess’ s abi

2
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Federal Hate Crime Statutes

As described above, f ead edreafle nfdraemsd ¢ avw td chresd maowm dalar
under a variety of f eacetrsadmnmhaartiez ecsr itnwee Isleteay mdtoensc.e |
t ohese :st(alt)utwehsat 1t me dbnesc afudbasepeoefn duct etharacd er i
such as race, rieolniagli—oofrh egi ennadn¢oit,rh eyr pneadts 02 ) t he
legal meanings of some character.llsgcictalomoot ect ed
d e t thabackgroundelementsand penaltiesf federal hate crime laws

Kefonceipnt sFedeatal Cri me Statutes

onduct O¢Bceucraruisneg Of

mbtechre offe deral hate crime statutes discussed |
n d abnetc aaucseee doafi FFdmce¢ onampl e, 13 HeQuilreg L2HAOC(a
wd d d¢faidsleyd b o dai lvyi(cotnijna t & ¢ )t therdo utgoh dohes acus e o f
eroube owvewghteecotfual or perceived racé&qof color, r
pé1r89 0o H§ 4(5b )a(p2p)l i es onl yi nijfurhehd md dofire adant

rfar oedlfewi tmbht ual , attempbhedautshae acdfimecatme ned f o
r, rel ig@niomibre oatnlthes twiomtaigm r t i ci pating 1in an e
ectfOdheirghedemal shatetes H¥Gievewm rtdleadt stihmdsl e r |
utes require prosecutors to establish that t
peci fic cthhaer amtthteerriainidgt gioco.f uc i al

OO P B B
@ o o c

dedfdtwiftedcoami’sa dhe hate c¢ri méA2cOolndt eSxutp riesmeunr e
t—Buas@age v.odUnpdt e dir Bgawdit Essnce on the meaning

A+ ©»o o =®anpax M

OB EhT " OB B & 0o o0

o o
—

beyond the scope of this Repersuch as the Equal Protection Clause, and the First Amendment and its gmagécti

speectand prohibition against the establishment of religiee generallCRS Legal Sidebar LSB1052Racial

Profiling: Constitutional and Statutory Considerations for CongrégsApril J. Andersn; CRS Report R46534he

Civil Rights Act of 1964: An Overviely Christine J. BaglCRS Report R4548% Af f i r mati ve Acti ono and
Protection inHigher Educationby Christine J. BagkCRS Report R4565Free Speech and the Regulation of Social

Media Contentby Valerie C. BranngrCRS In Focus IF1107Zhe First Amendment: Categories of Spedgh

Victoria L. Killion; CRS Legal Sidebar LSB10318p More Lemon Law? Supreme Court Rethinks Religious

Establshment Analysjsby Valerie C. BrannarCRS Legal Sidebar LSB10258upreme Court May Reconsider

Establishment Clause Jurisprudence in Challenge to Cross Display: Part@Malerie C. Brannan

13 see infra“ConductOccurringBecause oBpecific Characteristics”

“18 U.S.C. § 249(a)(1l) (criminalizing “willfully caus[ing]
firearm, a dangerous weapon, or an explosive or incendiary device, attempt[ing] to cause bodily injury to any person,

because oftheactua or perceived race, col or, religion, or national
Bld§ 245(b)(2) (criminalizing “willfully injur[ing], intimi
intimidate or interfere withloanpyrpgdigown“becaaseonh | hiosig
participation in, or enjoyment of, certain federally protected rights).

16E.g, id. 88 247(a)(1), 249; 42 U.S.C. § 3631(a).

17 Comparee.g, United States v. Maybee, 687 F.3d 1026, 1032 (8th Cir.)2@&quiring only that race or national

origin was a substantial motivating factor in attack under § 248), e.g, United States v. Miller, 767 F.3d 585, 593

(6thCir.2014Y hol ding that “[t]lhe “because ofe5Act[§24%hrequites of a prose
the government to establishbuto r causati on”) .
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phraskeiarimin®¥lBluawageémrt Coturt analyzed a provi s
Subst ancxpso aidafge ar mandat ory minimum sentence on
unl awful l%a dpirsothriibbittedle adtriu gor serifessl badft ominju
use of su®WNhsulbutsndon facing t hteorCyo umitn iwmwsm wh e t
sentsemaewl d apply t od ah edreofienn dtaom rédhwehi oh dstrovli due bnt r it
(@l ongotwdatrhg s uppt i edd fbeyn dtahnatt) itsod swbdeaqfient death
Thus, t Baurirwagseeon @ o Wh ic atluhsen geixotne m 6 meé¢ oihmwhtg heihs
caseusda hef heroin s uppploideud ebsy ratnd weeif dfdedcarfllioa n t )
determine whether the use of heroin was a suffic
ma n d anfionriymu m ,s ethbhteerfBe ¢irdaogoek e dt he |l anguage of the 1
antdhe degree ofby des ahitlhpes i phhgusiosfleet®] nf rpoam.t i cul ar,
the Court consideredes$ hbktoxdiraimd ffh pniéradpsaivn g so f
whed[ aiJtri se[s] as anfdBfmemcet ,a citssssmnep,r’ pidmedsoi ugtne, o me
concl udiaghithisntp oSressqui rement oFThetGalbrcaakadidry
on the ModealprpP a®mvkhlisciedefi es that ctGrndict amauses
antecedent but for which the % sult in question

Basetdhops anthgisBusrurcaognecl uded t hat “theulbtien 6 f omhe
a traetquutierad s a bmiftocranmmsrat i ®whe s“sexthealk o8 contextual
indication "lon tgheen € malt,s abtuyton means that B would
i f no®AsfotrheA.Supreme Court i@Buphraigeeads ¢hablughe ama
wins a game 1 trainQhotereau g-8 ocmm ulbscemeo £ °Tint so tvhiecrt o1 y .
wor dust, fbor rtulme, htohme t e am WO wd tdh gao nfoatcet b Ulta@m. be a
focrause, even if othacrefabtoreleovmbinedsudbtpred

factor was necefAartyhe¢ oCo hemotn teixnpukianingmbeids s bak ke o f

anal“ifgt, is beside the point th®ot heelicee svsiacrtyor y al

72}

18571 U.S. 204 (2014).

191d. at 206.

2021 U.S.C. § 841(a)(1), (b)(1)(AX) (emphasis added).

21Burrage 571 U.S. at 206.

22 Causation BLACK s LAwW DICTIONARY (11th ed. 2019).

23Burrage 571 U.S. at 21Q1.

241d. (quoting THE NEw SHORTEROXFORD ENGLISH DICTIONARY 2570 (1993)).
25|d. at 211.

26 MoDEL PENAL CoDE § 2.03.

27571 U.S. 204, 212 (20143ee alsdBostock v. Clayton Cty., 140 S. Ct. 1731, 1738(2020)(interpreting

prohibition against workplace di-forcausation)plthoughButragé because of?”
focused primarily on the meaning of “results from,” the co
“results frofhpecamdefogedet had-forycausation. ®A1U.Ssat2p2r o of of but

28 Seel AFAVE, supranotel, at§ 6:4(explainingthabutf or causality “means that but for t
not have occurred?”).

29Burrage 571 U.S. at 22-12.

301d.
S1dbat 212 (“[1]t makes little sense to say that an even res
actonrmerely played a nonessential contributing role in produc
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causea,s skdhlful pidebingonthe ooachhe Il eadoff
t he TIseadgeucei si on to™s chedule the game.

Al t h o uCgohu r8h ¢irdaogceu s e d aon at h ardeaqudi r ichcdysion of th
phr@se ul tish hfer ostt haet uctaes,ei cfolud edn st iHdwb ceovarwrstes 1 nter
ofiiederal cinmlindétnkmba)sTehai tsu tiestshbee cCaowmusret obs er ve
t hwte s ul tiss far osm mi“‘becap’hmale b tt d heewpshriass erde ]l at i on
each *dmhenmorticular, the Court look®dctaalser iodr c 2
in other typweochods sffadartals e mpl-oymertgfud irsec rbiurhi n a
causd'Basvsad in part on itbeaznakeaigy fitech Htate meani ng
phraselr eassul tismpforsoes a re-foirrem®nbatobnbut

A possi blder aiwnfBetireeonasgeet fr & ts u 1l tismpforsoenf om dbaws ation
requirement when useadndme fadreslevatle caham gadbl a ww
“resul PtshitheemWwo udlds ©q ui-freer bardiuns atthieoncr i mi nal 1 aw
(particularly sinchbewcheds@otbolima hn enrotaurni enwi mhaet e d
contextBur radidggausa,b 1l y tCbleacraidfsigepsp €tahlalty-f o e qua weat bat

in the context of a federal ®riminal statute, 1 n

At least one ofudidisr thiealmdplpiBd i th b@fea Yamsoll in 18

U. s. C. § 2 4f90 rr ecqalil sthatsitobnd.t St at ¥Beve dMSt hees Court
Appeal sSifxotrh *#6hbes e u vBuwlr rtehghte several poi™mtos direct
its anbhlyausfoB 49, the ltpmlwlaitmdge r Supreme Court pre
“resul tasn‘Bfercaemefi st omarily mean Wdateh smhrea st chsi nrge qauid
buftor c¢ca¥@talldoomwnrts have reach®Rors iemtahmepl ec,oncl us

United States District Court fBourr rtabgeel Ea &t 8r €. D s

s21d.

¥Bld(explaining that “courts regularfygrreadsphrayé&sahidkaesting
of” and “based on” as examples).

341d. at 21213.

351d. at 214.

%Seeidat 216 (explaining that in criminal context, the Court
ordinary, accepted meaning, and that disfavors the defenda
37 SeeUnited States v. Miller, 767 F.3d 585, 593 (6th. @014)(applyingBurrageto 18 U.S.C. § 249 and holding that

“It]l]he “because of’ element of a prosecution donder the Hat

causation”).

38 This Report references decisions by federal appellate afurésious regional circuits. For purposes of brevity,
references to a particular circuit in the body of this Remog, the Sixth Circuit) refer to the U.S. Court of Appeals for
that particular circuité.g, theU.S. Court of Appeals for the Sixth Cuit).

39 Miller, 767 F.3d at 593.

40 SeeUnited States v. Metcalf, No. 16R-1032LRR, 2016 WL 1599485, at *3 (N.Dowa Apr. 20, 2016)) (citing

Miller andBurragea nd concluding that “[t]he ‘because ofs element of
actual or perceived race wasthe-bub r cause of the defendant’s willful assault
Cir. 2018) . Anot her federal appellate court interpreted “b
butfor causation, although it did notcite Rurragei n it s opini on. United States v. Whit
Cir. 2018).
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24dnd deter minehe ¢ hilt e tdhled weguices ashowing of biior
causationastle f endant > s*® moti vation

Despite the redld ddhedgs embbadredasas, it is at 1¢a
court mighe¢ecawsaerpfed in hate cridmoee sstmaotut es i

i mpl Bu n t lamgnited States v. Rodriguézthe Ninth Circuitanalyzedl8 U.S.C§ 195 9 ,

wh i ¢ h pviolent arirbes committedamong other thingsfor the purposef gaining

entrance to or maintaining or increasing positich iseminal racketeering enterprié&The

defendant irRodriguezargued thatpursuanttdBurrage t he st atute’s wuse of th
purposeqoifted proof that the defendant’s positio
was a bufor cause ofhe violent crimée” The Ninth Circuit disagreet? distinguishingthe

statute at issue iRodrigueZrom the mandatory minimum sentence provision under

consideration irBurrage*® The language in thetatuteconsidered irBurrage the Ninth Circuit
observegconcerned causatidhin contrastthe court determined th#te statutory languagst

issue inRodriguez oncerned the “Yd¢handdst ’¢ hmoasedd® nfdaam t
actMNogt.abl yBu rbreafigoerlee a s tap wod fwtd@sn aleardbeenhade

ofin federal hate crime’s tmoiWkiovees e tthefmighthd ate t o a
Circuit concluded that imrder foradefendat > s conduct thevictines “breaaase of
color, religi oforthepurposasal 2459 theaattributes ang activityust have

beena substantial motivating factdort h e de f e n d % In ordesto applyma dtandard.

other than bufor causatiorafterBurrage federal courtpotentially would need to similarly

interpret“ b e ¢ a uas referring tnotivein the context of federal hate crime statutes, as

opposed tcausatiorr?

(¢
n

41 United States v. Doggart, No. 1:03R-39-CLC, 2016 WL 6537675, at *1 (E.D. Tenn. Nov. 3, 2016).
42971 F.3d 1005 (9th Cir. 2020).

4318 U.S.C. § 195%ee Rodrigue”71 F.3d at 1009.

44 Rodriguez971 F.3d at 1010.

451d. at 1009.

461d. at 1010.

471d.

481d.

4% SeeMotive, BLACK’SLAWDICTIONARY ( 1 1t h ed. 2019) (defining
leads one to att) .

50 Seee.g, United States v. Maybee, 687 F.3d 1026, 1032 (8th Cir. 2012) (requiring only that race or national origin

was a substantial motivating factor in attack under § 249); United States v. McGee, 173 F.3d 952, 957 (6th Cir. 1999)
(interpretingc a us ation under § 245 tsobstantialeasonf ort hatdefenadant' anecmndu
United States v. Bledsoe, 728 F.2d 1094, 1098 (8th Cir. 1984) (affirming trial court jury instructions that clearly

implied that under § 245, thevictn> s race must be a substantial motivating fa

51 SeeMaybee 687 F.3d at 103AaccordMcGee 173 F.3d at 957.

52SubsequenttBurrage it does mnot appear that any federal courts hav
crime statute to mean anything other thanfbutausationFor example, as of March 30, 2022, a search of the

Westlaw database for reported federal cases diid@ U.S.C. § 245 yielded 15 results that included the phrase

“because of” and t haBurragethatis, aftar Apuil@3] 2044). Bhose gases either were false

positives (for example, necriminal cases), or did not expressly intetpre“ because of” at all, or 1int
“bbr causation.” Identical searches for the other federal
Uu. S. C. §§ 247, 249; 42 U.S.C. § 3 6 3 1 mearasbmsethingyotherthane d no case
butfor causation subsequentBarrage

13 2

motive as “[s
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Cond®OckcurBéeagusSpeaf fic Characteristics
A number of feder alppHat ¢ oc rciomeado upemtio ttinesldiyfo brveshe

canu s €

1

s pecihfaircacsachsascsace, religi53c0rf,teg1qndehle, rer ewvatni
characteristic must>Foer peoxdagnepliseS,d Cby §t R& 5S¢ b9 2m. a
where the victimthiimsada, gedledr ,b ercealitidnei porfa otri mea,t i o
many hate crimeogwvesdasttiiomrses where a defendant
a charastuehisapocaecesed BHo wehwe rv,i cstoinme. federal ha
proviasrweomded more broadly eanstmacesr whkat aemncon
indi i dwanlduct occurs because of specif charac
This could occun, dfEdendantanscse mowhene¢etdedy the r
characteristic of one person, but atchteu arlellye vaatntta c
char actseurcihs taisc %o rb yasn aancddSrtaii Inlt amtcheer hate cri me s
where the relevant chanaciaritheticasbebdtngandapre
real pProperty.

53 See infraTable 1.
541d.
5518 U.S.C. § 245(b)(2) (emphasis added).

%Seee.g,Press Release, U.S. Dep’t of Justice, Washingt
on Sikh Man (June 27, 28}, https://www.justice.gov/opa/pr/washingtstatemanpleadsguilty-federathatecrime-
attacksikhhmanPr e s s Rel e a s e jce, Cologado Mare Seritenceatd 16 Jeaks in Federal Prison for
Unprovoked Stabbing of Black Man (Sep. 9, 202tfps://www.justice.gv/opa/pr/coloradonansentenced 6-years
federatprisonunprovokedstabbingblackmanPr e s s Rel ease, U.S. Dep’t of Ju
of Federal Hate Crime Related to the Assault of Five Hispanic Men (May 19, 2011)
https://www.justice.gov/opa/pr/arkangasy-finds-manguilty-federathatecrime relatedassaulfive-hispaniemen

on Stat

stice,

Press Rel e aofdustice,JwdSAtlantB begn Plead Guilty to Federal Hate Crime Against Gay Man (Apr. 18,

2013) https://www.justice.gov/opa/pr/twatlantamenpleadguilty-federathatecrime-againstgay-man

S’Seeeg, 18 U.S.C. § 249(a)(1l) (prohibiting conduct that

religion, or national origin chny person (e mphasi s added) ) . rakhatecrimecprovisionrsd
are specifically aimed at protecting individuals who are helping others participate in federal activities without
discrimination based on a specific characteri§ee infr&‘Elements of a § 245(b)(4) Violatidnsee alsd’ress

Rel ease, U. S. Dep’t of Justice, A lI-American ManMadm Réstauwrantd s
Manager (Sep. 11, 2014jttps://www.justice.gov/opa/pr/alabamaanpleadsguilty-threateningafricanramerican
manandrestauranmanageldescribing § 28(b)(4) prosecution of defendant for threats made to a restaurant
employee who ordered defendant to leave restaurant after he made-raoiatted threats to a Black patron who
was at the restaurant with a White woman); Indictment, United States \n$]itp. 2:14cr-00143 (N.D. Ala. 2014).

bel ow,

Guilty

For example, in one prosecution, DOJ pursued federal hate

kicked a Black man” and who also assaulted “attwoa cokt

Press Release, U. S. Dep’ t of Justice, Four Men Indicted

Motivated Assault in Lynnwood, Washington (Dec. 18, 20BRfps://www.justice.gov/opa/pr/foumerrindictedhate
crimesandfalse statementafterracially-motivatedassaullynnwood In the resulting indictment, the defendants
were charged with three teacrime counts: one for each victimdictment, United States v. Desimas et al., No. CR20

.h”er men
f o

222-RAJ (W.D. Wash 2020Notably, the indictment charged that the two intervening men who were assaulted were

not attacked because thieir race, but rather becaaisfthei ni t i afaceddi ct i md s

¥Seee.g,Press Release, U.S. Dep’t of Jus-Motivated As§atltiom d Defendant

White Man and AfricalAmerican Woman in California (Mar. 11, 2014jtps://www.justice.gov/opa/pr/third
defendanpleadsguilty-racially-motivatedassaulwhite-manandafricanamericarwoman(describing federal hate
crime prosecution involving attack on a Black woman and the White man with whom she was with).

60 See infra‘Elements of a § 24&)(1) Violation for Damage to Religious Property’
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Tablper ovides an overview of

conduct occurring

characti dce tcabtell cosw.

federal hate c¢cri me
becausmaddfi isomeadi fiinfooebmart a otne rail

Table 1. Select Federal Hate Crime Provisions Limited to Conduct Occurring
Because Of Specific Characteristics

Statutory Provision

Prohibited Conduct *

Specific Characteristic (S)

18 U.S.C. § 245(b)(2)

42 U.S.C. § 363a)

18 U.S.C. § 247(a)(1)

18 U.S.C. § 247(c)

18 U.S.C. § 249(a)(1)

18 U.S.C. § 249(a)(2)

Willful intimidation of, injury toor
interference withan individual because of
specific characteristicandv i ct i md s
participation in enumerated protected
activities

Willful interference by actual or threatened
force with victim because afpecific
characteristicand victi mds e
housing rights

Intentional dimage to religiouseal property in
or affecting interstate commerce

Intentional dimage taeligiousreal property
motivated byspecific characteristicgainst
individual associated with that pgoerty

Willful bodily injury to another, or attempted
injury to another throuagh dangerous weapon,
motivated byspecific characteristics

Willful bodily injury to another, or attempted
injury to another through dangerous weapon,
motivated byspecific characteristics

oRace, color, religioror national
origind of the victind

oRace, color, religion, sexandicap
familial status, or national origif
the victind

0 Bligious character dhat
propertyd
ORace, olor, or ethnic
characteristicof any individual
associated with that religious
propertyé

OActual or perceived ace, color,
religion, or national origiof any

persoro

OActual or perceived eligion,
national origin, gender, sexual
orientation, gender identity, or
disabilityof any person

Source: 18 U.S.C. 88 245(b)(247(a)(1)247(c), 249(a)(1), 249(a)(2); 42 U.S.C. § 3aB1

Notes: * Brief descriptions of prohibited conduct are included in this table for convenience, but more detailed
descriptions are provided belovéee generaliiProhibited Conduct under Federal Hate Crime Statute$

1EET QOw" 00OUOw- EUPOOEOwW. UPT PO
As det hdbldlgeela i nufnebdeerr aolf hat e

motivated

or i,%hainnd n oanien cloanntgua ge

cri

by race,Named oad,t dothre tsneast idoenfailn eo rriagcien,.

nationa®Asoroongei msexplained i
limi‘apphefofheodexaclunesei vely

611d. 8§ 245(b)(2), 247(c), 249(a)(1); 42 U.S.C. § 3631(a).
6218 U.S.C. §§ 245(b)(2), 247(c), 249(a)(1); 42 U.S.C. § 3631(a).

n
t

(o)

limiting

t

S

me statutes prohi

(0]

c

their protections
he context of § 2
vl adfkust a ttem tthheer 1 i g
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proaayt ptearrsgdbne eaduse of his race, cBAlhoart,e rcerliingei o n
statute st hdi vpdoatst of some races, col or s, or na
al most coelrditoaaisntliyp nveiv i s i one qmah dpumdar t*i ben 1 a w

In pr afcetdiecrea 1 Ilhaaptseo hcirdbianmtekuwwcegtmi t t e d t hreaccaeu,s ec oolfo r , an

nationofBvoch gmamubeadn t odpfendamtt e who have acted
indivdfduwadmrickwgsimun disdd mgn £Ho & pseamsde Is/alt a tf5n a s

Bl a®NXNative AfhesriMma ns®aannds ,i n doifv iNdaut ai losn a | Origin ou
United®States

63 United States v. Ebens, 800 F.2d 1422, 1429 (6th Cir. 1986) (quoting 18 U.S.C. § 24%(b)¢2jated on other
grounds byHuddleston v. United States, 485 U.S. 681 (1988).

64 The Equal Protection Clause of the Fourteenth Amendment bars states frorndegrixone within their

jurisdiction of the equal protection of the lau.S.CoNnsT. amend. X1V, § 1. Although that provision expressly applies

only to the statesd., the Supreme Court has held that the due process clause of the Fifth Amendment denicas i

“lelqual protection analysis . . as that under the Fourt
Buckley v. Valeo, 424 U.S. 1, 93 (1976ke alsdBolling v. Sharpe, 347 U. S 497, 498 (1954) supplemented sub

nom.Brown v. Bd.of Educ., 349 U.S. 294 (1955) (discussing interaction between the principles of due process and

equal protection). In discussing equal protection requirements, the Supreme Court has expressed extreme skepticism of

laws that draw dirsatcien’ toirh.gatovifigascYirging, 881 E. 1114 (1967) (explaining

that at a minimum, “the Equal Protection Clause demands th
statutes, be subjected Iiftheyarcevertd beapheld, they miustbe shawntobei ny, > ” and,
necessary to the accomplishment of some permissible state objective, independent of the racial discrimination which it

was the object of the Fourteenth AUnited States, 823 UiS.214¢216 mi nat e . 7))
(1944));see als®Bolling, 347U.S.at498 9 ( “Classi fications based solely upon ra
particular care, since they are contrary t oionofrace traditions
based classifications and equal protection, see gen@mally. Rsch. Serv., Amdt14.S1.4.1.1 Race-Based

Classifications: Overview , CONSTITUTION ANNOTATED ,

https://constitution.congress.gov/browse/essay/amdtl4 -S1-4-1-1/ALDE_00000816/ (last visited Mar. 29,

2022).

Press Release, U.S. Dep’t of Justice, Washington State Ma:
Man (June 27, 2013lttps://www.justice.gov/opa/priwashingtgtatemanpleadsguilty-federathatecrime-attack

sikh-man(summarizing federal hate crime prosécatn o f defendant who assaulted a Sikh
the victim’s actual and perceived race, color and national

66 SeeUnited States v. Piekarsky, 687 F.3d 134, 136 (3d Cir. 2012) (agy8631 where victims were Hispanic);
United States v. Maybee, 687 F.3d 1026, 1029 (8th Cir. 2012) (affirming § 249(a)(1) conviction where defendant acted
out of bias against victims he perceived as being of Mexican ancestry).

67 SeeUnited States v. Metlf, 881 F.3d 641, 643 (8th Cirdert. denied139 S. Ct. 412 (2018) (describin?89(a)(1)

prosecution where victim was Black); United States v. Cannon, 750 F.3d 492, 497 (5th Cir. 2014) (affirming § 249

conviction of defendant who attacked Black masnited States v. Mungia, 114 F.3d 1181, 1181 (5th Cir. 1997) (per

curiam) (affirming § 245(b)(2)(B) convi-Ameoncafi dcdefidhdants
United States v. Rogers, 45 F.3d 1141, 1143 (7th Cir. 1995) (describinigtmmmef defendant under § 3631(a)

stemming from hisraciallhot i vat ed home invasion of his “neighbors, a bl
States v. Henery, 60 F. Supp. 3d 1126, 1127 (D. Idaho 2014) (denying motion to dismiss § 249i@)(Enndf
defendant who physically attacked Black man); Press Releas

Federal Hate Crime Conspiracy (Jan. 26, 200@ps://www.justice.gov/opa/pr/neyork-manpleadsguilty-federat
hatecrimeconspirac des cribing guilty plea of deAfericadresdentsfnor conspiri
Staten Island, N.Y.).

68 SeeUnited States v. Hatch, 2ZF.3d 1193, 1200, 1209 (10th Cir. 2013) (affirming § 249(a)(1) conviction of

defendant who “kidnapped a disabled Navajo man and branded
69 SeeUnited States Ebens v., 800 F.2d 1422, 1429 (6th Cir. 1986) (applying 18 U.S.CbE2Abkere victim was

ChineseAmerican).

70 Seesupranote65; Information, United States v. Whedbee, No. JBK0326, 2012 WL 13088%8(D. Md. June 11,
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Sevdraller al hate crimdustatwheersi tromcnat mnbeceosae
rel iogiormhe religiousa Jablielatcatsdess . wft pbropeest ycol or,
nationaltbed @i nt atteuxtgewa Hparnocve‘lrdmehlf@mht(agﬁhles

statutes do not single out,?amhya tpea rctriicnuel asrt arteultieg i
protects some r emaiymiioms shgtnindte amt’hla roprsatcittiuctei o n
federal hahtaevec rbieneen luaswesd t o prosecute defendants
against indi vriled ugailosu so fb aat kvgat raidentdyg me fiber s of t he
I sl d&®mnd, A%ias it hs .

&1 OET U¥21 R

Two federal hate criTmblgr2o Ui§Si3@®m9hld8o MJt. &Si. lCe d §i n
249a yfmh)ke it a crime to engag,e amo npg odtihbeirt ed c on
characttdari gteinadse,r or sextodafhbew e, CamdimsNeeri ¢ hiesr
l1ittlpublfi sshheyd federal case law examining the <co

2012) (applying § 3631 whetkevictims werea family from Africa).
7118 U.S.C. 88 245(b)(2), 247(a)(1), 249(a)(1), 249(a)(2); 42 U.S.C. § 3631(a).
72 Supranote71

“SeeMc Creary Cty., Ky. v. ACLU, 545 U.S. 844, 860 (2005) (ex
purpose to favor one faith over aeamttdheeneort aad hevaeahee d¢H 1
religious mneutrality” under t he Ghurchofthe LukuminBabalu Ay€ lna.us e o f

v. City of Hialeah, 508 U.S. 520, 540 (1993) (striking down local ordinance on the grounds that iticigedragainst

specific religion in violation of the First Amendment protection of free exercise of religiea)lso generallgusan

Gellman & Susan Loopédfriedman,Thou Shalt Use the Equal Protection Clause for Religion Cases (Not Just the

Establishmat Clause) 10U. Pa. J.CoNsT. L. 665 (2008) (evaluating the possible role of the Equal Protection Clause

in the context of laws differentiating between religions). For discussion of First Amendment issues that might be

relevant were a hate crime stattdegive preference to a particular religi@ee generallfong. Rsch. Serv., First

Amendment: Amdtl.1 The Religion ClauseSONSTITUTION ANNOTATED ,

https://constitution.congress.gov/bro wse/amendment -1/ (last visited Mar. 29, 2022).

74 Seee.g, United States v. Sanders, 41 F.3d 480, 483 (9th Cir. 1994) (applying 42 U.S.C. § 3631 where victims were
members of Jewish faithljnited States v. Lane, 883 F.2d 1484, 1497 (10th Cir. 1989) (applying 18 U.S.C. § 245(b)(2)
where victim was Jewish).

75 SeeUnited States v. Perez, No.-48707, 2020 WL 7786934, at *1 (5th Cir. Dec. 30, 2020) (affirming conviction of

defendant under § Z4a)(1) for destruction of religious real property in connection with his arson of an Islamic

Center)Press Release, U.S. Dep’t of Justice, Three Southwest K
Immigrants in Garden City (Apr. 18, 2018}tps://www.justice.gov/opa/pr/thremuthweskansasmenconvicted
plotting-bombsomaliimmigrantsgardencity (describing federal hatxime prosecution where victims Somali/Muslim
immigrants)Pr es s Release, U. S. Dep’t of Justice, Tampa Man Plead
Down a Home Being Purchased by Muslim Family (Feb. 27, 201i®)s://www.justice.gov/opa/pr/tammaanpleads
guilty-hatecrime-threateningourn-down-homebeingpurchasednuslim-family (describing 8§ 3631 prosecati where

victims were Muslim); Press Release, Uu. S. Dep’ t of Justice
Crime for Assaulting Elderly Somali Man (Aug. 10, 201fjps://www.justice.gov/opa/pr/formésaemployee
pleadsguilty-federathatecrime-assaultingelderly-somaliman(describing § 249 prosecution where victim was

Muslim and Somali).

76 United States v. Mullet, 868 F. Supp. 2d 618, 624 (N.D. Ohio 2012) (applying § 249(a)(2)-teligtcm violence
where victims were Amish).

7718 U.S.C. § 249; 42 U.S.C. § 3631.
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rt Bpsmook v. €1 Bygs otacdColonutryt concluded that
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)916s40 bars empl oyment “idnidsicisiidmoamla $ ¢ o ma bas g doon
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genHlen seadhisng that conciusionimpoesC€oble
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indivi d%Bhle bSausperde moen Csoeuxr.t decl ismend ntgo addr e
d apply outsid®amd nhefdfdedal Vidurctomtleatrte ad
i ¢ aBtoislttiodcdk WG .f3 6 € 8*) §

g taAaTo A0 0
T O St omhog © & B =

a
s
a
u
p

#PDUEEDODPUaA

AsTabliel lustrates, two federal hate c¢crime provisi
committed—dbmengset bdr —d haab thtaentdyiScbacpt.s on 245 (b ) (2
uses t“hendewhaipc,h i1ibty dreeffi enreesnsctea ttiot ep hapst heal or me n
impairment which substantiasl lmajldmiltisf eo nac toirv imtoir
record of having such an impairment, "r . . . be
Section 249 ( a)o( Pp)r osacsnaltecvbtiaste ¢ omduct targeting
n ph

4
mental and sical disabilities.

8 As of March 30, 2022 running a Westlaw search of cases citing § 248 9&8 federal cases. A search within those

results for cases using the word “gender” within the s ame
those, 18 include “United States” in t lalerimnalme, as would be
prosecutions. None of those cases interpreted the statutory meaning of gender in the context of § 249. As of March 30,

2022, running a Westlaw search of cases citing § 3631 yields 779 federal cases. Nevertheless, a number of targeted
searchesels i gned to yield cases interpreting the statutory mean
results. Specifically, these queries included separately searching within all federal cases citing § 3631 for the following

search terms withithe same paragraph as a citation to § 3631: (sex /p gender); (sex /p identity); (sex /p male); (sex /p

female); (sex /p defin!); (sex /p orientation).

7 Unlike § 3631, § 249(a)(2) expressly includes sexual orientation and gender identity in its liséctepro

characteristics.

80740 S. Ct. 1731 (2020). For a detailed examinatidBostockand its legal ramifications see generdiRS Legal

Sidebar LSB104965upreme Court Rules Title VII Bars Discrimiiioa Against Gay and Transgender Employees:

Potential Implicationsby Jared P. Cole

81 Bostock 140 S. Ct. at 1741.

821d.

831d. at 1753.

84As of March 30, 2022 searching on Westlaw for the term “B
result other thaBostockitself—but it is not a hate crime prosecuti@ut cf.People v. Rogers, 950 N.W.2d 48 (Mich.

2020) (remanding, indiht of Bostock a lower court opinion concludirtbat astatehate crime law prohibiting certain

conduct committed because of gender bias excluded bias against transgender person).

8542 U.S.C. 88 3631, 3602(tGourts have broadly interpreted thisprovisi t o protect, among others,
AIDS, elderly residents of adult foster homasyelopmentally disabled persons, the mentally ill, emotionally disturbed
adolescents, . . a tenant WoOLFE Bupranoté7t 8i515 (footnofes dmittedp s i s , ” and
86 United States v. Woodard, No. CR-23-5, 2017 WL 11463711, at *1 (E.D. Pa. Dec. 15, 20P7¢sRelease, U.S.

Dep’t of Justice, Federal Charges Allege Captors Held Adul
Social Security Fraud (Jan. 23, 2018}ps://www.justice.gov/opa/pr/federahargesallegecaptorsheld-adults
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EEBRAOEOw/ UOUI EUI Ew" T EUEEUI UPUUDPEU
In addition to the prot e-ewheidc hcihnaeresaucntuenmbiesrt iocfs di s
statthesfollowingschaneaptoetested by a single st a

T FamilialnStattad as a protected characteristi
(criminal interference with “onghorto fair hoot
more individuals (who ha vbee innogt daotmiaciinleedd t he
with . . . a parent or another person having
indi vfduals

T Sexual Oriinecnltvadeidonas a protected characterist
Crimes Prevention Act ) ,h6 ®Mahiyc ho fdotehse nSot de fi ne
249(a)(2) prosecufoonsonddettaken odocdated bce
per'somexual haeveennhavl ®end instances where the
me

T Gender Jlidnecnlituidteyd 1i’sn 1§i s2t4 9o(fa )p(r2o)taencdt e d c har act e
defined ba€Satchheuaslt aotrutpeeeckbai oddcW¥enadereristics
Section 249(a)(2) prosecutions for conduct mc
identity have included that of a Mississippi
transgem&ler WO0 ma

T Ethnic Chalascstei asi asprotected <haracterist:
motivated damage to religious®property), but

disabilitiessubhumarconditionscarry-out-social
8742 U.S.C. 88 3602(k); 3631(a).
8818 U.S.C. § 249(a)(2).

89SeePressReleas®),. S. Dep’t of Justice, Third Texas Man Pleads Guil
Victim’s Sexual Or ihttps/ivaw.jisica.goy/dpa/ps/thircbtasmanpleadsgiilly-hatecrime

assaulbasedvictim-s-sexualorientationPr e s s Rel ease, U. S. Dep’t of Justice, I da
Crime Based on Victim’s S bttpsv/aviw.justicd.gowiopadpt/idalsoansdntanced. 27, 201 7)

federathatecrime-basedvictim-s-sexualorientationP r e s s Re | e a s astice, Tex& ManThgrged witho f J

Hate Crime for Assault Based on Hapséwwiwviustise.géviopaffiexds Or i ent at i o
manchargedhatecrime-assaulbasedvictim-s-sexualorientationP r e s s Re 1l e a s e ,Porlland§Ore. Dep’t of Ju
Couple Indicted on Charges Related to an Ayafy Assault (June 27, 20138ifps: //www.justice.gov/opa/pr/portland
orecoupleindictedchargeselatedantrgay-assauttP r e s s Rel ease, U. S. Dep’t of Justice,
Guilty to Federal Hate Crime Against Gay Man (A, 2013) https://www.justice.gov/opa/pr/twatlantamen
pleadguilty-federathatecrime-againstgaymanPr e s s Rel e a s e, Uno BarlanlCeupty, Kentocky, J us t i c e,
Women Plead Guilty to Federal Hate Crime Against Individual Because of Sexual Orientation (Apr. 13, 2012),
https://www.justice.gov/opa/pr/twbarlarcounty-kentuckywomenpleadguilty-federathatecrime-against

individuakbecaise butseeP r e s s Rel eas e, U. S. Dep’t of Justice, Charlesto
21, 2018) https://www.justice.gov/opa/pr/charlestamarrindictedhatecrime-charge(describing indictment of
defendant for attack on woman because of woman’s “actual a

%18 U.S.C. § 249(C).

“Press Release, U.S. Dep’t of Justice, MiTeansgenderi ppi Man Pl e
Victim Because of Her Gender Identity (Dec. 21, 20h&ps://www.justice.gov/opa/pr/mississippianpleals-guilty-
hatecrime-murderingtransgendevictim-becausénergender

9218 U.S.C. § 247.
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Prohibited Conduct under Federal Hat e

ConspiAgadi iste Exercise RirglEmjoymm&nW. $fC. § 2

Sectioonf 2T4ilt 1 enilt8e ddFS dkehtact apirmsv Ftshmank es it a cr i me
“two or more persorn$o] conspire to injure, oppress, threaten, or intimidate any person in any

State,Territory, Commonwealth, Possession, or District in the free exercise or enjoyment of any

right or privilege secured to him by the Constitution or laws of the United StAfEise statute,

which dates tdhe Reconstruction EfAdoes not require that the defendast ¢ onduct be

motivated byany particular bias towards the victfriNe v e r tthlee elsasw has been use.
prosbimbei vateddimocrduid®pamuaicememrtl, y-starting in
twentdatWlFoorxampl e, the gov® ritdpkrmts alcawsh erieeltiye do fo n
conspir amotriivaeadtndidnacsl udi ng s¢dvasnsd g'Haicstmi ng f

inti mi%aastsidanntdu r &°Prr o s e cut or24tlaol scadsaormpeedo § t he mo s t
notori oght sciovriilme &%soufc it haes 1t9¢idvsimurdieghod volunt e

BSection 241 also contains a provision that prohibits two
the premises of anotemer " rwihtiln dtelre” iamtoetrhte rt’s ‘“fprreeev exer ci s e
by the Constitution or the laws of the United States. 18 U.S.C. § 241. The provision, which isisstdomas

“prompted by concern over the uxkKlansmenwearingtheKlancregaliaafd by ‘ni gh
white robe, hood, and mask during the post v i 1 Wa WOLRE, supranoté 7, §8°6:3.

%418U.S.C. § 241.

9 United States v. Price, 383 U.S. 787, 789 (1966).

%18 U.S.C. § 241.

97 Seel.aws and Policies: Federal Laws and StatutesU. S . De flisting 8 @41 aniongsthe fedeeal hate crime
laws enforced by the Department of Justib&ps://www.justice.gov/hatecrimes/laxaadpolicies(last visited Mar.

15, 2022)

9% For an extensive review of the legislative history of § 241, seelUniged States v. Williams, 341.8. 70, 83

(1951)

99 WOLFE, supranote?, § 6:2.

100 United States v. Gresser, 935 F.2d 96, 98 (6th Cir. 1991); Press Release, U.6. Depf Justice, South Car
Pleads Guilty to Burning Crosses Intimidating Worshipers At An Afrigarerican Church (Jan. 4, 2000),
https://www.justice.gov/archive/opa/pr/2001/January/004ct.htm

101 Information, United States v. Calderhead, No. 100211, 2012 WL 12849111 (M.D. Tenn. Nov. 14, 20P2kss

Release, U.S. Dep’t of Justice, TwolatelGviRightsafAficachrMe n Pl ead Gu
american Residents (May 14, 2013ps://www.justice.gov/opa/pr/twtennesseenenpleadguilty-conspiring
violate-civil-rights-africanamericanresidents

102 Information,United States v. Whedbee, No. JBR-0326, 2012 WL 13088980 (D. Md. June 11, 2012); Press

ReleaseU. S. De p ’, Two Wémen Rlead Guittyein Maryland to Civil RigghViolations (June 26, 2012),
https://www.justice.gov/opa/pr/twavomenpleadguilty-marylandcivil -rights-violations

103 |ndictment, United States v. Mitetti, No. 09CR-00002 (E.D.N.Y. 2009); Press Release, S. Dep’,t of Justice
New York Man Pleads Guilty to Federal Hate Crime Conspiracy (Jan. 26, &@3)//www.justice.gov/opa/pr/new
york-manpleadsguilty-federathatecrime-conspiracy

104 plea Agreement, United States v. Cowart, Ne10819, 2010 WL 2768822 (W.D. Tenn. Mar. 29, 2010); Press

Release, U.S. Dep’t of JorGonspiking to Comenit Mueders of Africa¥meticarttse nt enc e d

(Oct. 22, 2010)https://www.justice.gov/opa/pr/tennesgeansentencedonspiringcommit-murdersafrican

americans

105\WOLFE, supranote7, § 6:2.
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Liuzzo in ,Malrlcdhwepranlrgt 6 %°i ma tt iheen Sel ma atroc hMolnetdg obnye r y
Martin Lut®her King, Jr.

$01 01 OUU wHH QuE kuld oud & huw

To provea § 241 violation, the government mestablisifour elements®® First, the government

mustshowa n agr eement beptewgpelmhifecguiocthmpreonpfl cast t wo
indi viadmea Itso a common under sfThdgdmgemdnth mesdhance
be fUamaddstcaeadbe establis Ktealc ibty wpm M stthabdnudti me.r e

an agreement, howevaemdhe§ s2X4hlt uvitse idmapp lniocta trleeca,c h t
person acting alon® to interfere with rights.

Seond, the government must proveéenfhat,thdbdrpepatpaos
opproeismt,i mi whind g qui r e st hper odoefsf petenhodaiatifnit t athadl & d

imre, threaten, ,Spgtheaks, vbaci nmenhjhuyrdeadt,e t hreat ene
oppressed, MA vianrtiientiyd aotfe dconduct rangingufepom va

press Release, U.S. Dep’t oRespdnsibility {(Apre24,2005 vi 1l Ri ghts Are Ev
https://www.justice.gov/usaedmi/civil-rights-are everyones-responsibility

107 Martin Luther King, Jr. Research and Educationitus, Selma to Montgomery March,
https://kinginstitute.stanford.edu/encyclopedia/seinatgomerymarch(last visited Mar. 15, 2022)n that case, the

Fifth Circuthd d t hat Liuzzo’s murder violated § 241, because her
in the march, which itself was related to securing the fed
United States, 376 F.2d 35561 (5th Cir. 1967).

108 United States v. Hayward, 764 F. Supp. 1305, 1307 (N.D. Ill. 1991) (explaining that a § 241 violation requires the
government t o tewsot aobrl insolr et hpaatr t(ile)s “ent ered into mMn agreement
was to i1injure, oppress, threaten or intimidate;” (3) “the
States; and (4) “the agreement was directed towards the fr
the Constitutiom n d f e d el agddition] at l@ast pne court requires that the government establish a fifth element:

an overt actUnited States v. Guillette, 547 F.2d 743, 751 (2d Cir. 1976 An overt act is the per form
out war d, phy s iofthelconspaasyOvert ActBlaadk isbAw DICTIONARY (11th ed. 2019). However,

other courts have rejected that requirem8et e.g, United States v. Crochiere, 129 F.3d 233, 237 (1st Cir. 1997)

(collecting cases opining on whether § 241 imposes an averequirement, and concluding that it does rsef; also

U.S.DEP'T OF JUSTICE, U.S.ATTORNEYSMANUAL 11 (1992),
https://www.justice.gov/archivesao/usam/1988l/title8civilrightsdivision.pdf#page8OLFE, supranote?, § 6:3

(“The view imposing no overt act requirement 1is probably c

109 SeeUnited States v. Ellis, 595 F.2d 154, 160 (3d Cir. 1979) (discussing elements required to sufficiently prove §
241 violation).

110 SeeUnited States v. Redwine, 715 F.2d 315, 320 (7th Cir. 1983) (examining § 241 claim and concluding that to
establish conspiracy, [ t ] he government need not establish that t
Statesy . Lewis, 644 F. Supp. 1391, 1405 (W.D. Mich. 198
criminal conspiracy [under § 241], one need not find from the evidence that the alleged members entered into an
express or f o affidsubnomignited Staies v.tKing; 840 F.2d 1276 (6th Cir. 1988).

111 Gresser 935 F.2d at 101.

12G5ee1 8 U.S.C. § 241 (requiring conspiracy between “two or mi
13United States v. J.H.H., 22 F.3d 821, 828 (8th Cir. 1994).

l45ege.g, UnitedStates v. Bradberry, 517 F.2d 498, 499 n.6 (7th Cir. 1975) (explaininth¢habnspiracy need not
be successful for a defendant to have violated § 241).
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threaten, oppTRSsusb,j eocrt itmt iFmird at t*EAbnreenadtmeemitn g i mi t a t
c on dsuccth absu rcnmionggs a s o h T nt t hinsd Ivainoglthatgee § 241
Third, the gover nmearhdeg masme fte mvas t‘amyt epdthshian oi af
any State, Territory, Com]ﬂ’%nweatahliPhhmgsshd)n,e
gover nmedpgmavheat the defendant idspedififced mamwmd i n't
victimather, a § 241 violation can océ¢ur where t
broad class o7Tf¥Apo tfeomrt itahle wilcatsismss. §@ &, 1vtihcet i ms e nc
stat md¢ knuodte cointliymeda s i dfe ntt s e Unpbiutte da [ Sstoa tfeosrleda gn vi s i
United®States

115 See supraotes100-104 see alsdHayes v. United States, 464 F.2d 1252, 1254 (5th Cir. 1972) (affirming § 241
convictions of defendants who damaged unoccupied school buses with explosives in an attempt to derail busing and
school integration); Catala Fonfrias v. United States, 951 F.2d 423, 424 (1st Cir. 1991) (affirming § 241 conviction of
defendant for his inMeement in conspiracy to interfere with civil rights that resulted in a murder).

16« The First Amendment generally prevents government from p
because of “disapproval of $thaul, Midng 205 U.8. 877,1382(1992)dHoWeveRr,. A. V. v.

the Supreme Court “has permitted restrictions upon the con
slight social value as a step to truth that any benefit that may be derived frons ttlearly outweighed by the social

interest 1in o lddte38283 @udtingGbaplinskyivtNew Hathpshire, 315 U.S. 568, 572 (1942)). For

example, invirginia v. Blackthe Supreme Court examined a state emssing statute and observed tha First

Amendment permits prohibitions on “true threats,” which ar

serious expression of an intent to commit an act of unlawf
538 U.S.343, 359 (2003). SubsequentBlack at 1 east one federal appellate court |

language in § 241 to require proof of “threat of force,” a
were flawed. United States Magleby, 420 F.3d 1136, 1143 (10th Cir. 2005). Although the court reached that
conclusion based on pBlackcircuit precedent (due to the posture of the appeal), it summdiaelt o pr ovi de “t he

underlying First Amendmklmatll3D.foraddditonatahalysiseokthe ¢ypes of First § 2 4 1.
Amendment issues implicated by the prosecution of threats, see ge@&8lIyn Focus IF1107Jhe First

Amendment: Categories of SpegayVictoria L. Killion; Cong. Rsch. Serv., Amdt1.2.3.2.1 Fighting Words,

Hostile Audiences and True Threats: Overview , CONSTITUTION ANNOTATED ,
https://constitution.angress.gov/browse/essay/amatd-2-1/ALDE_00000742(last visited Mar. 30, 2022).

117 SeeMagleby, 420 F.3d at 11389 (affirming denial of habeas petition challenging § 241 conviction related to a

crossburning conspiracy); United States v. Stewart, @818, 92122 (11th Cir. 1995) (affirming § 241 conviction

of defendants who burned cross outside the home of Black fatmily$edJnited States v. Lee, 6 F.3d 1297, 1300,

1302 (8th Cir. 1993) (Gibson, J., concurring) (per curiam) (concluding thapksdaim the context of a crodsirning
prosecution, § 241 violated the First Amendment, because j
physical force).

11818 U.S.C. § 241.

19SeeUnited States v. Stewart, 806 F.2d 64, 67 (3d Cir. 1986
recognized that a § 241 violation may be predicated on interference with the rights of a broad class of potential
victims. 7).

12018 U.S.C. § 241Previus iterations of § 241 were expressly limited to United States citizens, prompting courts to

conclude that § 241 excluded noitizens from protectioriJnited States v. Gaggi, 811 F.2d 47, 58 (2d Cir. 1987).

1988, Congress broadened § 241 to applyntga “i nhabit ant of an yAntSDrugAbuseAcTerritor vy,
0f 1988,P.L.100690 § 7018, 102 St Sectiord241%fltitle 18 Brited Stat@stles i8 amended by

striking “citizen’ and inserting Congresk furthér amended the Bcopenfy St at e,
§ 241 in 1994 to protect “any per s on ”ViolemtCrime €onttdhandt e d St at e s
Law Enforcement Act of 1994.L. 103322 § 320201, 108 Stat 1796, 2113 (1994) (

States Code, isamended bylstiin g i nhabitant of atesnind relatedsstatute that promptgde r s on i n’
judicial disagreement over the status of temporary foreign visitors to the United SestegenerallWnited States v.

Maravilla, 907 F.2d 216, 2238 (1stCir.290) (interpreting “inhabitant” in the <co
summarizing diverging case law on the applicability of tha
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Fourth, t her et hamgsrte chnedsdhptr e c f etdhaowards the free ¢
enjoyment of rights and privileg&?™ hsaegcursed aby itgh
“made specific either by the express terms of th
nterpre®Tyri cdhlelmy,” § 24 h vprd ovseedec Weoipos it siadlluat weo n o f

i gasights created by statanfeer dihmg a@oms tt ihteunts icd
i gfEwrtfhehe defendans pmes fiokfpamt emdd’efiepur pos
nterferingswénhoymentiocTmhe fedariaoknshrye gha bl i sh
efemdaneonti nt erdetiviwliythhoantniinst ear ersitght protected
r the C¥netiantiobldyerrtshe ntdhidnegndbhatacti vity or in
rotected a¥ a federal right

o T o T =TTl S WD

Depri vaRighheddu Cobwr 8 D435. C. §

Pursuanttd8 U.S.C§ 2 4 2, 1t 1s unlawful “under color of a
or custom|to] willfully subject[] any person in any State, Territory, Commonwealth, Possession,

or District to the deprivation of any rights, privileges, or immunities selcoir@rotected by the

Constitubn or laws of ™ he United States.?”

12118U.S.C.§241.

122ynited States v. Kozminski, 487 U.S. 931, 941 (1988yordUni t ed States v. Price, 383 U.S.
we have discussed, its language embraces all of the rights and privileges secured to citizens by all of the Constitution

and all of the 1 a Whe SupremetCourt rebdn§i24d imposiisgtthe tegqusemén) that the

interference be with a federal right in order to prevent the statute from being unconstitutionallyKeeguieski 487

U.S. at 941.

123 Seee.g, United States v. Gonzalez, 906 F.3d 784, 790 (9th Cir. 2648),denéd 139 S. Ct. 1568 (2019),

andcert. denied sub norhuviano v. United States, 140 S. Ct. 159 (2019) (summarizing charges in 8 241 prosecution,

which included allegations of deprivation of constitutional rights to due process); Anderson v. Unitedi 5fates.

211,22627 (1974) (evaluating § 241 prrightanderthe Constitufiontohavent er f er e n

his vote fairly counted, without its being distorted by fr
124 SeeUnited States v. Salyer, 893 F.2d 113,116 (6th Cir. 1989) (examining § 241 prosecution where federally
protected right was “the right to hold and occupy a dwell:i

from the Fair Housing Actfo 1968 ) .

125United States v. Ehrlichman, 546 F.2d 910, 921 (D.C. Cir. 1976). This intent element is virtually identical to that

contained in 18 U.S.C. § 242, discussed belbeePrice, 383 U. S. at 806 n. 20 (explaining
distincion bet ween” §§ 241 and 242 with respect to their respec
discussed below, in the context of § 242 the intent element has been interpreted inconsistently Beeanfta.

“Elements of a § 242 Violation”

26g5eeEhrlichman 546 F. 2d at 922 (“[T]lhe specific intent required
conspirators to comitnacts which deprive a citizen of interests in fact protected by clearly defined constitutional
rights. ”).

27SeeEhrlichman 546 F2cht 922 (discussing specific intent under § 241
requirement under section 241 thatdéden dant recogni ze t haccordunited $tdtash.ne s s of hi s
Redwine, 715 F.2d 315,31®0 ( 7t h Ci r . 1983) (“We note that while specif
protected right must be shown, it is not necessary that the defdredsimbwn to have a legalistic appreciation of the

federally protected mnature of that right.”); United States

specific intent wunder § 241 and c¢ on cWithodtiknowledgelohthte “it i s i mm
constitutional rights of citizens?”).

12818 U.S.C. § 242. Section 242 also includes what could be described as a differential punishment provision, which
prohibits, under color of law, uwilslhfonehlty ,s phjiact,i mg Pprmagd
a bias against that per s ddnAlthough thel diferentialrpanishement pravisiaoniseai zens hi p s
separate offense, United States v. Classic, 313 U.S. 299, 327 (1941), § 242 proseaveigenérally involved
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Like its counterpartl8 U.S.C8§ 241, § 242riginated as Reconstructionfa civil rights
statute®®Also like §241,82420es not require that theadefendant
specific bias against the victil,ut h as b e e n buisaeed itwoa tipsndiosslic lcaust e
“notorious murders of c¢civil rights workers Micha
Andrew GbogMmasnissippi |aw’iemd@®dH% cement officials

$01 Ol OUUwWOi wEwe wl KI wsbOOEUDOO

The elements of 8 242 violationfor deprivation of federallprotected rights under color of law

overlap considerably with those of a § 2ffense(described abovef! andthe statutes are often

interpreted in relatioto each othet®? Both §8 241 and 242 proteitte same riglst*>3 namely, alll

thosf the Constitution 3 dn laadwdsi toi fo nt,h e§ ©Cmi2t epdr oS te

individualo®smsa m§a®y lperson in any State, Territo
Possessio® or District

Theresoameiegni ficant differences between the two s
242 is mnmot a conspioaceyutsitinangudcddfi&kddgntddnder t
require proof oefn atnwoa gorre emmoernet ibnedtiwwei dual s, and ¢
actinglanl eandal.i pi onec gt 2d?2 wedaires proof of two
doesr engouti r e

Fi rpsutr,s uantt hteo g§o v2edr2n,me nt mu s td epproivee ¢ hant itrhdi Wied
fedepnodolgchedimigght cIP¥aAar aodtilamw is taken “under
whenitinvolves he mi suse of power by an i ndfficialdual “cl o
authorization is not required to agtder“color of law:”**° Instead, the Supreme Court has held

deprivation of rights under color of law and this Report therefore focuses primarily on § 242 in the deprivation of rights
context.The George Floyd Justice in Policing AELR. 1280, passed by the House in 2024quld clarify the reach of
the § 242 prohibition against willfully subjecting any per

tn} 13

penalties, on account of race, ¢ o 3ee infrd‘Geonge Foyd Justiceio unt o f S
Policing Act of 2021 1.R. 1280. ~

129 Price, 383 U.S. at §9.

30WoLFE, supranote?, § 6:14.

B1United States v. Cobb, 905 F.2d 784, 787 (4th Cir. 199Q)l4ining that to prove a § 242 vitta, the government
mustestablisi our el ements: (1) the defendant acted “under color

victwiam ‘deprived of a right secured by t thevicittnwasat i t uti on or
person in a state, territory, or district).

132 SeeUnited States v. Lanier, 520 U.S. 259, 265 (1997) (discussing similarity of statutes); Saul A. Green & Gary M.

FelderUni ti ng Against Hate: Mi chi ganés AbrgugheCommmunitg Ef f ort to E
Partnerships80MIcH.B.J.58,622 00 1) ( “Aside from the element of conspiracy
essentially the same analysis as its substantive counterpa
133 See Lanier520 U.S. at 265 (describing righttected by 88 241 and 242).

134 United States v. Price, 383 U.S. 787, 797 (1966).

135 See supraotes118-120and accompanying text.

13618 U.S.C. § 242.

137|d.

138 Id

139 United States v. Classic, 313 U.S. 299, 326 (1941).

140Seege.g.Screws v. United States, 325U.S.911 1 ( 1945) (

plur a ion) (“ITf, a
designed to embrace only action which

i i
ate 1n fact au

—
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that “under color of 1 aw*Therefarenthe pHrasaidcludesthepr et e ns e
acts of individuals “who undervteank e ft o hpeeyr foowvrem stt h
authority.*** Thephraseexcludes’ p e r s o n a **mpamings ma t st K o pussuingho ar e
private aimsandnot acting by irtue of state authorityare not acting under color of la##.

United States v. Tarplegffers an illustration*® In Tarpley, the FifthCircuit concluded that a

police officeracted* under col or o ft elda wh’i swhweinf eh’¢¥ arsosmaaunlt i ¢ p
Although the officer argued that kléd not act under color of law because the assault was

motivated by jealousgndthereforea private aimthe court disagreed’ The court reasoned that

the officer acted under color of law during the asdaetauseamong other factorbeidentified

himself asanofficer andclaimed thahis position gave him authority for the assatdliing the

victim hecould kill him because he was a police offi¢®r

Although cases interpreting “under andol or of 1l aw?”
correctiongersonnel® abroad range of individuals may act under color of law, inclubivit

federal andstate offtials*® For instance, courts have concluded tiragide at a stat@in

hospital*** state commissioners of electigfi$anda county public defendér® among other$>*

have acted under color of law in the context of § 242 proseculawuate citizens may act under

color of law as well, particularly whesngag@din a typicalgovernmental function-as in the

case of privatsecurity guardemployedn jurisdictionswhet t hey are “veassed with

words to express the idea.”).
1414

142 |d

143|d.

144 United States vTarpley,945 F.2d 806, 809 (5th Cir. 1991).

145 |d

146|d.

147 |d

1481d. In contrast, irButler v. Sheriff of Palm Beach Ctyhe Eleventh Circuit distinguishdarpleyin the context of a
federal civil lawsuit against an effuty corrections officer who allegedly handcuffed, assaulted, and drew a gun on her

daughter’s romantic partner while he was i-GB(1ith@. correcti on
2012). The Eleventh Circuit concluded that the corrections officer did not act under color of law, because her conduct

“was not accomplished because of her statldkreackinga correcti o
thatconclusion t he Eleventh Circuit looked at a variety of factor
her law enforcement position to strike up a relationship w
assault took pPdidcap? &pdrpbat $sbeexercise her Ibfficial aut

The Eleventh Circuit also discounted the fact that the corrections officer used her official handcuffs and firearm, noting
that certain firearms and handcuffs areagaily something that private citizens may also lawfully poss$éss.

149Seee.g, United States v. Davis, 971 F.3d 524, 528 (5th Cir. 262@);als®tatutes Enforced by the Criminal
Section U. S. Dep“Thofelpsoseceutald wnideal yde 2ptRl]i ¢y pafcficers, s
pri s on Rttpsa//wdnsjustice.gpv/cri/statuteforcedcriminalsection(last visited Mar. 15, 2022)

150 SeeScrewsv . United States325 U.S. 91, 108 (1945) (plurality opinionfie who acts under “color’ ¢
be a federal officer or a state officer. ”).

151E. g, United States v. Dise, 763 F.2d 586, 588 (3d Cir. 1985).
152E g, United States v. Classic, 313 UX39, 32526 (1941).
158 E g, United States \Genak, 527 F.2d 129, 132 (7th Cir. 1975).

154 Seee.g, United States v. Dillon, 532 F.3d 379, 382 (5th Cir. 2008) (affirming conviction under 18 U.S.C. § 242 of
assistant city attorney for depriving victimsrafht to bodily integrity under color of law).
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powers:*®In addition,privatepersons with no government functsor duties mayact under

color of law when thewct in conjunction with government persontéEor instance, itUnited
Statesv.Pricea he Supreme Court held that private citi zc
joined state officers the assault and killing of three m&n

Second,toprova§ 242 violation, the government must sho
willful, °® a requiremensubject to some ambiguity® The seminahuthorityon the statutory

meaning of “wi ltheffaudjusticeSupreme Goumplurality%$°dpiniosinScr e ws

v. Uni t®¥®HBhSctragthessriantieerywi ¢ 1’6 ®1l rgquire proof that
actedawisiphci fic anpemsomnooPceoppd@ vadd@eofitt ankghts
disregard of a cofffvideandeontahiat etqghhd réenfandant ha
purpose may be insufficient to establish will ful
deipre another %Ftai federatBecigWwbowevten,yr wWhaotm suf

specific intent to deprive another of a federal
requi r¥meantplural $cryewpéniomdtnarégfii shete intent
he hdpurtthese to deprive falhe [ovi dtidm]f abdufts 4i at¢ amitso tr 1y
i mmaterial $thheitnhkeirn gh ei nwacs¥®hTsatkietnu ti ino ncaoln j tuenrcmsi.o n ,
possibletthesientsdnmnpreat mtapp liinc s teeenrean & Iwfalyksn e s s

analysis by I'¥®wer e¢vamgle yubmticcashhlaywe p Ser ewst he

intent 1 angu“geh etroe mesa m ot hractqui r e meen tt h.e . . that

155williams v. United States, 341 U.S. 97, 99 (1951)
156 SedUnited States v. Price, 383 U.S. 787, B54(1966).

B71dat 795 (“[T]lhey were participants i fateofficérsandherice | a wl essnes
under color of law.”).

15818 U.S.C. § 242.

%GSeeScrews 325 U.S. at 101 (“We recently pointed out that * wil
often being influenced by it s31l¢U.% 492,497,(2943)).( quoting Spies V.

160 Generally, plurality opinions lack the same precedential force as majority opiSiemgenerallZRS Legal

Sidebar LSB10113/hat Happens When Five Supreme Court JusGcasn 6 t , BydKevin &12Lewis Although

the Court has adopted some aspects oStrewsplurality opinion in later binding precedesge e.g, United States v.

Lanier, 520 U.S. 259, 267 (1997) (adoptlBgrewsplurality analysis of the scope of righprotected by § 242), it has

yet to do so for the “willfulness” analysisScremgyieldsof March 3
90 Supreme Court cases. Of those, 25 cont aicitatonte§ i ati ons of
242. None of those cases have expressly adopt&@tteevp | ur al i t y’ s “willfulness” language
although the Court has on occasion quo tEkgdMoroewePapef the rele
365 U.S.167, 187 (1961)verruled on other grounds®onell v. Dep’t of Soc. Servs. of C
658 (1978).

161325 U.S. at 93. The Court Bcrewsnterpreted a predecessor statute to current §l@42or a thorough discussion

of Screwsseege.g, CRS Legal Sidebar LSB1049%ederal Police Oversight: Criminal Civil Rights Violations Under

18 U.S.C. § 242by Joanna R. Lamp&om which this section draws heavily.

162 5crews 325 U.S. at 103105.

1631d. at 103.

164 Seel ampe,supranote 161 (discussing disagreement among federal courts concerning how to define specific intent
for § 242 purposes in light &crews}.

855crews 325 U.S. at 106, 107 @ctHakedeet thinking ir chnstitutionahtermsdisenéte n d a nt s
material where their aim was not to enforce local law but to deprive a citizen of a right and that right was protected by
theConstitution. ”).

166] ampe,supranote161
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unl awful ne%d%I nofc omittsr laasctts st . o n en af rerdiewfagl r $eroeetmesd h a s

t o me an t hémpliesvdorisdiofisuplirposestosdo wrong and intent to deprive another of

a right guaranteed by the Constitution, federal a t ut e s , o t®Legislationsinittenal 1 a w. ”
117th Congress-the George Floydlustice in Policing Acpassed by the House in 202% o u 1 d

esolve the judiScirastwsdhi sraegsrpddébme npta rtofviedrd 2 a r |

i lation 4wWo uwlod racageuninroewionglmye nt atcktass, 1in eff
ying the vi eSx reafwrceo ubtftasaddidnytdd mpr ¢ toi mg ver al s
e lporwoeproimmagl ttaHe st a twasi n e qtnal eidnmeemete s a1yt hbi I 1t

w enf oracse mietmtirsohd i ¢ ed s ffoif f uulmted retsroc §prr PodsPetc u t e
ulnes®¥ requirement

g 000 —n
= b O O

Violent Interference with Fede2rda51 1y Protecte

EnactedlBnUKS4EK, is sometai§thd hedddsestbemddern feder
cri mes”8Atneotnugt eo.t her things “dgfcldS5Sofomaghtial ot e pmbi
“brutal’commimesed against Bl a@ASse naantde dcRiewiols $riinght s

the pur pos&245moft ecdn acctotmiantegr mt at e and 1“beemaubable f f i ci al
or unwilling to s ol v¥Inaddition, 8245 was designedto agdiessh ¢ r i me s
limitations in §§ 241 and 242 that left those st
motivated crimes of the 1966S.According to the repor€8 241 and 242 lacked sufficient

deterrent effectpbédawue cthenprfagi wadtt"#i hds of
In addition § 241 “ agnpdoasneost opnelrymitto pcroonssepciurt ai coine so,:
individual unless in some way another perbafd]b ¢ e n i % T® hddress theése concerns,

Congress drafted § 245 to allow prosecutionarohdividual defendantor interference with

specific activitiesregardlessf whether or not the defendant was acting under color otfaw

167 Sege.g, United States v. Johnstone, 107 F.3d 200, 210 (3d Cir. 1997) (affirming use of jury instruction allowing a

finding of willfulness even if the defendafihad no real familiarity with the Constitution or with the particular

constitut i on adccordUniged $tates . MaCleane528°F)2¢ 1250, 1255 (2d Cir. 1976) (concluding that

§ 242 requires only proof“eofgdhe drefeonmddwmdet shapierg ftilke i aff £«
someone of a federal right, mnot specific intent to “depriv

168 United States v. Garza, 754 F.2d 1202, 1210 (5th Cir. 1985).
169 George Floyd Justice in Policing Act of 202.R. 1280 117th Cong. (2021).
170|q,

171 SeeKaren Bass et alJustice in Policing A¢GtHOUSEJUDICIARY COMM.,
https://judiciary.house.gov/uploadedfiles/justice_in_policing_act_of 2020_section_by_section.pdf?utm_campaign=292
6-519(last visited Mar. 15, 2022).

172 Nicholas C. Ericksoriiate Crimes6 GEo. J. GENDER& L. 289, 29192 (2005).
1735, Rep. No. 90-721, at 1839 (1967).

1741d., at1840.

1751d. at 184041.

1761d. at 1841.

177 |d

8Seeid( explaining that § 245 “would p
acting alone as well as by public o

rohibit forcible interf
fficers or other person
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Sect2iddn c lsuedweesr al categobhfrese ofabe¢d pamrsleys cruell e vant
to the bahte§r2ams(b)(2)The)thdegandefcbdgbylap
cons i dbeucta B lh p,s epcrtoigwehcitg ht | y o thb f fi eir re chinh wfi rdbafm 1 s
willful injury, 1 mwti it thi d& acteipofne,il agpra dil nytcet refde raecrt ciev i t i
like voting, jurya s¥Bresecatershave imwked thréelofithes€e d u

245 categoriesn chargingbiasmotivatedconduct such as racially-motivated assault aimed at
interfering with the victim’s?™amajtackjoynepolice of feder
officer on aBlack janitor at a public taverfi? the fatal shooting of a Jewish m&andthe

beating ofa Black manto prevent the busing &lack studentdo public schoolg® Prosecutors

have alsgo used § 245 to prosecute fpgtfile cases such as the 2020 killing of Ahmaud

185

Arbery:
$ 01 Ol OUU ugtH Ao (¥ & I0 1O O

Sect2id4d prohijbtiead sfer ence owa,t hitng uatny minda tviiodm al b e
o hirsag col or, rel i gminkdnpsa rotri cnimptadtmimaand r otrd ¢ i mr ot e ¢ t |
acti¥ViToiestabl byki2al a§t i204n5, the gewernmmntt smust p
First, the govethmeundtt feamdtanthabwettlbbdtdongarer t hrea

interfere with, XThd nSuipuidmd eCanfo peezs onnt drpndt
fotftcenclomddgohendbons he vii bl ®Goeof s ubshthet afrange

1791n addition, § 245 creates a separate offensedthes not rely on bias or discriminatory motive. Specifically, under
§ 245(b)(1) it is a crime to use force, or threaten to use force, to willfully interfere with an individual because that
individual has been engaged in certain enumerated federally pobtertivities. 18 U.S.C. § 245(b)(1). Those activities

include (1) voting, campaigning or qualifying for elective
service, privilege, program, f a edefaliempoyment;(4) patidipatingting” ; (3) ap
jury duty; or (5) participating in or enjoyilld®Basedany progra

on both the plain language of the statute and legislative history, courts have concluget#ii{a)(1) does not require

that interference with federal rights occur due to a discriminatory motive. United States v. Pimental, 979 F.2d 282, 283

(2d Cir. 1992). Further discussion of §245(b)(1) is beyond the scope of this Report, as is disc@245(f(3),

which “prohibits injuring or threateninlgdat2®8meone engaged i

18018 U.S.C. § 245.

181 United States v. Price, 464 F.2d 1217, 1218 (8th Cir. 1972).
182 United States v. Hearod, 499 F.2d 1003, 1004 (&th1Q74).

18 United States v. Lane, 883 F.2d 1484, 1487 (10th Cir. 1989).
184 United States v. Griffin, 525 F.2d 710, 712 (1st Cir. 1975).

185 Verdict Form, United States v. McMichael, No.2@#2 2 (S. D. Ga. 2022); Press Release,
Federal Jury Finds Three Men Guilty of Hate Crimes in Connection with the Pursuit and Killing of Ahmaud Arbery

(Feb. 22, 2022https://www.justice.gov/opa/pr/federairy-finds-threemenguilty-hatecrimesconnectioppursuit
andkilling-ahmaudarbery

18618 U.S.C. § 245(b)(2).

187 SeeUnited States v. Sandstrom, 594 F.3d 634, 654 (8th Cir. 2010) (explaining that establishing a violation of §
245(b)(2) requires proof that the defendant (1) used force or threat of force to injure, intimidate or interfere with

person; (2) acted because of that person’s race, color, re
enjoying or participating in an enumerated protected right; and (4) acted willfully).
188|d.

189 SeeJohnson v. Mississippi, 421U.S.3, 224 (1975) (“The provision on its fac:e
legislative history confirms that its central purpose was to prevent and pislefttinterferences with the exercise of
specified rights and that it was not aimed atinterui ng or frustrating the otherwise ord
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conductaqua/]ib{hmkleﬁ’ossnmhmsalgﬁﬂhtrseatcsam]sa(mhfsefoib:uet

First Amendment free speech col’Spees fmeayuyldtomplic
threatening speech may be c¢const f‘ttruutei "atnmhadlelmyt pr ot e «
SupremeprCGofidevhti cls tart e me nt $an intenntorcorgniit argact of

unlawful violence to a parti®Adaar dinndglleyadt abner
coulldcsonstrued 1 hre¢he $2064nSt(obxpt(cPopfda hetf damtdant eit her
inteedntd hr eat en t,hicer uisnet eonfd efdo rtcoe“rceaaussoen atbhley vfiecatri ntsk
imminent use oF® force or violence.

Secotnhde, g o vimeursntsmteandtd a Is hi nt ent s on tOhme tphaer to noef htahned
§245(b)(2) rehuidefepdenf ™heedtategawond oaf relig
national or i'¥@nthe otHerthe governmencmustisashow that the defendant

acted becaushe victim was enjoyingpr participatingin anenumerated protected righif The

rightsprotected byg 245(b)(2) are the enjoymentaf participation in:

T Public education;

T St ate ©bre nleofciatl[ s ], servicel[s]litprevilegel[s], I
acti Vvit[ies]

St ate or 1 ocal oermgpal noiyzmaetnitonosr | abor

State or lojxcal jury service

Int atet commerce omndommon carriers,;

Public accommodations such as movie theaters and entertainment venues, hotels
and other hospitality and travel providers, and restaurants and other besiness
selling food and beveragé®

=A =4 =4 =4

190E g, United States v. Lane, 883 F.2d 1484, 1487 (10th Cir. 1989).

BWIEg, United States v. Sowa, 34 F.3d 447, 449 (7tth Cir. 199 .
o f f o rWokrg supranete?, § 6:27 (collecting cases).

192\WoLFE, supranote?, § 6:27.
193 Sege.g, United States v. Syring, 522 F. Supp. 2d 125, 129 (D.D.C. 2007).

¥Virginia v. Black, 538 U.S. 343, 3ekf@engalfREReport For an e xami
R45713,Terrorism, Violent Extremism, and the Internet: Free Speech Considerdtipisctoria L. Killion.

195 United States v. McDermott, 29 F.3d 404, 406 (8th Cir. 1994).
196 Seesupra“Conduct OccurringBecause Qf

19718 U.S.C. § 245(b)(2Dther motivations, such as biases against familial status, sexual tiwigrgax, or disability
fall outside the scope of B45(b)(2).1d.; accordkami Chavis SimmonsSubverting Symbolism: The Matthew Shepard
and James Byrd, Jr. Hate Crimes Prevention Act and Cooperative Federéfigmi. CRimM. L. Rev. 1863, 1879

(2012).

19818 U.S.C. § 245(b)(2pccordUnited States v. Nelson, 277 F.3d 164, 189 (2d Cir. 2002)S e c t i on 245 (b)) ( 2) ( B
properly understood,. . . restricts its attention to acts of force or threat of force that involve two distinct kinds of

discriminatory relatioships with the victim-first, an animus against the victim on account of her race, religion, etc.,

that is, her membership in tikategorieghe statute protects; and, second, an intent to act against the victim on account

of her using public facilitestec . , that is, because she was engaging in an a

19918 U.S.C. § 245(b)(2). The proprietors of lodging establishments that have five or fewer rooms for rent and that the
proprietor resides in are excluded from this provisidnNotably, although the rights protected under § 245 are broad,
they do not include housiaglated activities, because those fall within the scope of 42 U.S.C. 8\88REE, supra

note7, § 6:29.
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Third,t he government must s fwdw | tfhanumperiofeourtsbafflee ndant a
construedvillfulness in the context of 8 2418)(2) tor e q uspecikc intent to interfere with a

federally proteet d acti vi t yt ba v taeetcblan¥eligion, orfidtional origit

In this sense, it is difficult to separate the willfulness requirement from other elements of §

245(b)(2)and courtsometimesombinethe elements into a single discussr®?

$01 010

As no

UwoOl wEwes wl Kk pPEAPKAWSDPOOEUDOOD

t above,c otnhseirdee raapbplecatrdse ctroh abpeom st we ®vi s i on
245,882 (b)(2) amd 2d5¥%Bytélg ) omn o hvii bonbse-n &
motiva d wii ththeyr fpbeer esautehea to fppearrstoinc iapa vt ent & d
actyfdHiotwe ver, $s pRedi(fbi)datl)lul@én( b dp)rloshhigbuiatgien g
violent intaeadfeoeidnmat¢ sotthtehmdiasddwrnpmae i ng in or en
wia it discri mirmactei,onc oblaosre d ren,d gu mar, atoed nptotomate
ri g®WAtlst.h ceudgehr afl courts have had248@hjiEdotreni ties
concern has peaeoridestcrmighed nadlsu ¢ tc r ti Hfd niald loiudygl ha ve
efffent par tiinc ippraottieocnt®énd)nid ¢ teid vGSt iigft feeirsn evx ahlmip d = t,
Circuit upheld the § 245(b)(4) (B)acckowdmbimadt i on o f
bedmi biyngdHuasnttig sgr a,a nBloes tlhoand been forcibly remo
cabry omef the PTheedebendant, who pursued the vVviect
the crowd, ‘wWeath @whelwbctim . [,] incaPlacitating
Al t hough t Knetastudent, noma parent, nor otherwise connected with any Boston
public school,” the ¢ ononethelesgiolated §245¢b){4)(A)hat t he def
because there was evidenoeoncludghat the“defendant intendetthe indiscriminate beatingf
an innoceniB]lack [persor on a public street near a schabkchool release time, with the
police unable to prevent ip have a chilling effe¢t  olack dBildrenattending that school and

U
e d
4
t e

20018 U.S.C. § 245(b)(2).
201 United States v. Makowski, 120 F.3d 1078, 1081 (9th Cir. 18@tprdUnited States v. Franklin, 704 F.2d 1183,

1188 (10th Cir. 1983) ul1THhe nsjtuartimtge ‘pmoys preirbseosn wielclause of
Government was required to prove not only that [the defendant] killed [the victims] but that he did so because of their
race.” (citation omit t seéalsdJhitpdStates vnGyiffin, B35 RJSuPp. 1439,18442 45 (b)) ) ;

(M. D. N. C. 1 24658equires thal thecaccusedmdll[fully and with aspecificintentto do what the law
forbids. To constitute a violation of the statute . . . the government must show that tidefigl]fully sought to
interfere with the enumerated activity.”).

202 Makowskij 120 F.3d at 1081; Franklin, 704 F.2d at 1188.

203 See supraote180and accompanying text.

20418 U.S.C. § 245(b)(4)(A) (protecting those who are, or have been, participating in various enumerated activities

from certain types of interferencesge also supréElements of a § 246)(2) Violation. ”

2055eel 8 U. S. C. § 245(b)(4)(A) (prohibiting aoanyatheri n inter fere:
person or any class of persons from” participating in prot
(2d Cir. 1992) (explaining that § 245(b)(4) protects direct participants and also certain third parties).

206 \WoLFE, supranote7, 8 6:33;see alsd®.Rep. No. 90-721, at 1839 (1967) “ Al s o punishable would be
directed against persons not invohiectivil rights activity where such persons are selected as victims in order to
intimidate others. ”).

207525 F.2d 710, 712 (1st Cir. 1975).
208 |q.
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their parent$% In other wordsthe court found thathe defendant violently interfered with the
victim likely to intimidate a group of people from participatimgthout discrimination on
account of their ragén their protected righto public education.

Another provision§2 4 5 (b)) (4) ( B), prohibits v {aoflfeonrtd iinngt e r f e

another person or <class 0tfo ppearrstoincsi poaptpeo ritmu nai tpyr oo
or to intimidate others?hom dfifgudgagastgdge oppo
245(b)(4)(B) is not focused on protecting indivi
but rathewhtohiprdvpaderet opportuni tpireost efcotre.do tahcetrisv ittc
Neverthel ess, duwee twmasae llaxcwk, otfhd ndxaptreddnt our s
uncefHoiwe ver, a broad goal ofermansiwkgo§uRdséd ons
participrndtioant dd activiwhonehavesdwelbsasotpes ¢ or m
t he cptreodt ea”d ti ikwei tpiudbd i ¢ school &% tvdtsermp orsesgibslter a§t i
245(b)(4)(B) was intended Thatcoivietre spmet aotri ad la p
consistent with one DOJ prosecut D osthiomgleat §t Red 5 (
United States Holocaust Memorial Museum in Washi
securit™ nguar d n k&It neelnlte,ged that the deéfyendant v
shooting the securihhy Hadhdr bergueopp ¢t hgwrEgutay dand
Jewish peopl eataecndd wtihtohs et haessw ioitcrh opna r tdiiosncpr a tmi mg@ t i o n
accountoro fr erliancgeit he goadsd, aceommodsa ti ons offered
mus efmhe indictment further alleged that the def
empl oyees, director s, and affiliates of the muse

protRtion.

An o tihnepro dti @ o tonfc t2ido5n( b schpecilw ftth dv& temdume t i vities
encomp®Sescetsi on 245(b)(4) protects alals twed |lacatsi vi

T Voting, campaigning or qualifying for electiyv

T Participating orbemg Hiyti ngs amwiadnedepmnilvilege,

facility™or activity
T Applying for or enjoying federal empl oyme
T Parpating in feddral jury duty;

209 Id

21018 U.S.C. § 245(b)(4).

211 As of March 30, 2022 a search of Westlaw yields 797 federal cases ci§ritft A search within those results for
opinions including “245(b)(4)” drops that number to 13

nt ;

cas

opinions that include “245(b)(4)” in tH&4s5adthe (ptar & gor d&°pvh tahso
discrimination”) reduces the number of responses to four.

law under § 245(b)(4)(B). Wolfsupranote7, § 6: 33 (explaining that there “ar
245(b)(4)(B)).
2125 Rep. No. 90-721, at 1839 (1967).

213 Indictment, United States v. Wenneker, No. 09CR00184, 2009 WL 2342906 (Dub.G0, 2009).
214 |d

2151d. The court abated the prosecution of the case against the defendant upon notification of l8edsdath.
Robbins,J. W. von Brunn, Accused Museum Gunman, Dies,&.89 TIMES (Jan. 6, 2010),
https://www.nytimes.com/2010/01/07/us/07vonbrunn.html

21618 U.S.C. § 245.
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T Participatin@niynpoogenmoprngctivity receiving
assistance.

$01 Ol OUUwWOI wEws wl Kk pEApk Aws DPOOEUDOO

Sectiom pXdh(ib)i(ts violentiwhomharffetangetwidt becaus
hel ping otheapysopacticedi patte vity without discrimir
religion, o07*Thm@tovinsailowmrsgma.ways similar to oth
In particular, § 245(b)(5) protects individuals
in protected activi%inesoiwedrtshotulte dsismer ilmiisnta tdfonpr
as § 24%8NdvyvadHdt)heldldesth) (thmomhddieesdi stinctions. Fi
expressly limits its protections-<ctioéicemszemsch ams
temporary vi&dlit otrlse roaf anlroeynasn t elcd ss aofhaindi vi dua
245(b)(2) and (b)(4), tahniyc hp”6tr&sd cerofind 2,415 ibr) (Pr)ot e c t
protects pPartsipeiepgdht ooanpeaceful assembly opposing
participate tiiféAcrcootredcitnegd taoc ttoilvieis fleallpgmid § eoarlr It y
addresses and protects parades in support of boy
or parades in support of school desggstgation, o
dr ivaenso,ng ot et kiomgde. concluded that it did not
civil rights parade, where thel pndpetsenefrabastoyp
organi’bactaomsye i nt ent i on ptroo miostee tphreo tpeacrtaedde atcot i v i t
was intPThdmtdal § 245(b)(5) Ipawteunlgltagg eadn liyn tph st ee cwl
activities or speech or a®sedibdgeminnglhypwaoul & fna
for exXaimpilzens engaged in or eiHtouraging riot or

2171d. § 245(2)(b)(1)(AX(E).

2181d. § 245(b)(5) (criminalizing by actual or threatened force, willfully injurimginnidating, or interfering with-or

attempting to injure, intimidate, or interferewit any citi zen because he is or has been
citizen or any other citizen from lawfully aiding or encouraging other persons to particighttvdiscrimination on

account of race, color, religion or mnational origin” in ce

°United States v. Pimental, 979 F.2d 282, 284 (2d Cir. 199
direct participants in anbeneficiaries of [protected activities], but also protect third persons whose involvement takes

the form of aiding the activities or assisting others to participate when, in such indirect participation, they act according

to federal 1 awwi tahnodu tp odliisccyr,i mi.nea.t,i o'n on account of race, col
18 U.S.C. § 245).

22018 U.S.C. § 245(b)(5).

221 See generallyWoLFE, supranote?, §6:34.

222|d.

22318 U.S.C. § 245(b)(5).

224United States v. Griffin, 585 F. Supp. 1439, 1441 (M.D.N.C. 1983) (internal citation omitted).
225|d.

22618 U.S.C. § 245(b)(5).

227\Wolfe, supranote7, §6:34 (internal quotation marks omitted).
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Al though there is mini mal?ocnaes eu sleafwn 1iUnitil ef repdrtertaitni go
States®.doJonhsnise Fi fth Circuit upheld d¢the§ convic
245(b)(5) for shooting ipnte i“Bhmet hooamer to fc amn NIAAdePd

o

in attacking the NAACP leaders the deBSendants 1i:
efforts to secure better enBloymeptd pihtely heofufsa mtgs
ensure appropriate distribution of government r e
progit*¥ms.

"1TUUDPIWEBUDPODOI OHRNEDEMODP Ua wOi w2 UEUIT w/ UOUI EUU
State governments proasnddlc2¥4é mont ahamgé¢ hgpit mes si on
the statute “psewmentiangnfltdteo. . . from exercis
over which it wdwml d hlea ad s je mr®RIs md ifac dt dhidg tsi osne, ¢ tfieodne r a
prosecufanmeontpefe’ 4dvritten thecAttarneyfGererat certaim f r o m

designeed* statingthat“prosecution by the United States is in the public interest and necessary
to secure substantial justit&®

Criminal Interfer e nttoeuswintgh Ri2g htt. St.oC.F a§i r3 631

Sectioonf 3T6i3tll e 42 of the United StatdeX. €ode incl-
§ 3631 (axrhag¢bywidlaedmtildrryf byt ngl, attempted, or thr
with housing Te&dghtolbecausedt’ifgafnminl,i asle xs,t ahtaunsd,i coarp ,
or i’Tmhe three provisions often overlap, but each
individual si,ndriavnigdiunagl sf rwohno ar e hohhemangl veghpasrt it o
inddvuals assistimlgdhoweuubemyg irn ghnjsgyitmgimdi vi dual s
order to discourage ot h®®Thse fsrtoam uetnej ochl8onsge 1hyo urseisneg
U. S§C2dvd weordacted as part oP68he Civil Rights
Sect3ibddnl has bawndapapctoineddu cotb t argeting %he enjoym
For instance, fedecalldy Pp@sh&ded uproer we dhwiwene 3 wh o

conspired to hang a noose o Psseivdeer atlh ei nhdoinvei doufa las

228 As of March 30, 2022, a search on Westlaw within citing references to § 245, yielded eight cases that included the
phrase “245(b)(S5)."”

229 SeeUnited States v. Johns, 615 F.2d 672, 676 (5th Cir. 1980) (per curiam).

230|d.

231 Id

282\WOLFE, supranote?, §2:2.
23318 U.S.C. § 245(a)(1).

234 The Attorney General delegated his § 245 certification authority to the Assistant Attorneyl GerteeaCivil
Rights Division.28 C.F.R. 8.50.

23518 U.S.C. § 245 (footnote added).

23642 U.S.C. § 3631.

237 1d.

238 Fair Housing Act, Pub. L. No. 9884, Tit. VIII, 82 Stat. 81 (1968) (codified at 42 U.S.C. § 3631). For additional
information on the histy of this legislation, see generallyoLFE, supranote?, § 5:3.

239 5ege.g, WOLFE, supranote?, § 5:3 (collecting cases).

240 See supraote102and accompanying text.
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attempted to burn a axrbissa oitta tstdhflee mptehrep edt wealtloirnsg oo
racimoltliwated arméd home invasion

$01 Ol OWB wépismd ddEUD OO

Sectionpr3ocoh3ilbiat)s dthef owvidd fawad twbreat of force to
intimidatwhanyipeosonrs WFiarusste, otfh et woo nfdaucctto rmsu.s
of t heés“rvaiccet,i ntioolno,r ,s erx&,fl ahgd i d ia dnaapt ti omdd , oad gin.
Second, the underlying conduct must also have oc
engagedtenwctpd howdhinmg rr i§g BB3t6s3le(ld )i nignc lpmde hasing,
financing, occupying, or contracting or mnegotiat
occupation of any dwelling, or applying for or p
facility relating to the .B'%Moisnte s§ 306f3 Is(eal)l icnags eosr
the right to occupy a dwelblLhpwdwalilrog@tys have
For example, cour“ s c hipnycel ucdoensc ltuednepdo rtahrayt occupat i
visiting the % Weweilnldnge aonfw hainloet, Hteivrn. d Idi deg , amyt ructur
portion thereof which is occupied as, or designe
one or more families, and any vacant land which
lotanh thereon of any such b’if“?lding, structur e, 0
$01 Ol OUUWOI WEwWe wt t +t vpEAWYDOOEUDOO
Sect3i6Bnc(rbi)mi nt hlei maetommifr e aftoernceeid! tl of mjl d rye , intimidat

or interfer e owi taht taecnmyp tpertsoomwi | 1 fully 1injure, 1 n
per e )hues eolm a(slh)e be en pmaprrtoitceicptactdi nphgo 2apfif mg dreidg h t

“another person or cdrmspr otfe pteir ¢’id ms ofi dtplgh copudsu tmiigd iy p @
righwtisd hout dI’'ba g a dniascret, 1 cam]l or , refldamiloinal sstxat thsa,
nationd9Aldreirgiart i vely, such conidntitmidatei mihats

241 Indictment, United States v. Wingo, No. 6:09CR6000a, 2009 WL 6506510 (W.D. Ark. Apr. 22, 2009); Press

Release, U.S. Dep’t of Justice, Four CrassRuiningConspirdyn Sent ence
(Dec. 8, 2009)https://www.justice.gov/opa/pr/fotarkansasnensentencegivil -rightschargescrossburning

conspiracy

242United States v. Rogers, 45 F.3d 1141, 1143 (7th Cir. 19@®)e prohibited conduct under § 363duch as cross

burnings—may also amount to conspiracies against rights prohibited under § 241, and prosecutors have used both

statutes in somastancesSeelndictment,Wingg 2009 WL 6506510 (charging defendants in indictment with

violations of §8 241 and 3631 for an attempted cross burning). It is also possible to imagine overlap between §8 3631

and 242, assuming an action implicating enjoyment of housing rights takencotatesf law.See supr&Deprivation

of Rights wnder Color of law, 18 U.S.C. 242 >

24342 U.S.C. § 3631(a).

244|d.

25|d. (footnoteaddedThe term “rent” means to “lease, to sublease, to
the right to occupy premM2USG6 83602€(). owned by the occupant.?”

246 SeeUnited States v. Gilbert, 813 F.2d 1523, 1527 (9th Cir. 1987) (descrikéadth of terms occupation and
dwelling in context of § 3631 and collecting case law in support).

27SeeWood 780 F. 2d at in2lédés moreé thad mera:physical poesehce within four walls; the term

il

clearly incorporates the right to associate 1in one’s home
24842 U.S.C. § 3602(b).
2491d. 8 3631(b). Section 3631(b) it appears to be similar in struanaescope to 18 U.S.C. § 245(b)(4) discussed

Congressional Research Service 28



Overview of Federal Hate Crime Laws

O D O O O o

® =T o oS EB

T

tunities to part Pdinpptracitn cfegder 8316 3h g bs)i rh

y to pumchap mBWhiibtwesnknye i,°¥abidbnrdhiovoidd ual s who

aging in s ®dhlkbog smioghvtest gt by this provision

§ a3s6 3alr(ea )t,h ed ipsrcout sescet d¢ da bvoi veet i m

tiencdtisvi duatlt h &€ exddoaibrdingghgtns whi ch sense i1t over]l

wt ians who aothfeerdmcted to di

cipat i8S eicn3itdhna@dp)o o iteghbitrsd. whar tpiressi de ot her s

$

g

ose contained 1n ,

aracfAribhoughithdre cias e§ lawWlili(nts)e mmit @a winy g
0

nsider 83oBy (wistoh vh

rt

p o

o 254,

mi

osses outside the

i
r a
secut e, amongmdatvh edmusa,l who threatened real e st
1 b
t

u
h o meg ucefs ¢ as gtWhdlack pedple werel y h o s t i

unwelcome in [the community] and that association with blacks was not appréved

$01 Ol OUUWOT WOEDBIOIOH hpPE AwY D

Sectionpr3ocoh3dld(tici)s 1

witohr attempts to wi

h

o ® oWy T T e O

B »w =5 0

€

- == 0o o =

or

tthor ewaitlelnfeudl Ifyoorrcnej mt € r fem £ 1 mi
11 fully injuaamay cbhietciamiesdeat ¢,

(
is or has Dbeen,suarth icn tdrzdar otro aciys odthreage i t i :
encouraging othwithoens$ods st o {frpmacnea,t ¢ccogpladbra,s e d o

1

ti¥B8eteon 3631 (c)
0

ghts fo

oOvVision

ct3i6bdn (¢c) protects
J

poohect individu
accoaete,of ol or,

above .See supr&Elements of a § 245(b)(4) Violation”
250 |d

25142 U.S.C. § 3631
252|d. § 3631(b);see alsdNOLFE, supranote?, § 5:8 (describing 8 3631(b) as focused on prohibiting a chilling effect
on participation irhousing activities).
25342 U.S.C. § 3631(bxee supraElements of a § 245(b)(4) Violation”

254 Sege.g, United States v. Gilbert, 884 F.2d 454, 456 (9th Cir. 1989) (describing prosecution under § 3631(b) of
defendant who among other things, drove car at Black child adopted by fafihity, harassed White step brother of
Black child, and set his dog on Black child living with adoptive White family).

255 United States v. Vartanian, 245 F.3d 609, 611 (6th Cir. 2001).

256 United States v. Hayward, 6 F.3d 1241, 1250 (7th Cir. 198@)ruled on other grounds Hynited States v.
Colvin, 353 F.3d 569 (7th Cir. 2003).

25742 U.S.C. § 3631Section 3631(c) closely resembles § 245(b)(5), discussed ébewasupr&Elements of a §
245(b)(5) Violation

25842 U.S.C. § 3631(c).
2¥Compareid.§ 3631 (a), (b) (awith§ y3im¥xl (tw) “@mpyp lpeirs® nt”’9g “any citiz
2601, § 3631(c).

tects 1 awfFiilAsptanrdmecnitp aatcitoinviitny directed at o
r di £2Qnieminadatitsobriyn crteiacsmo nsatdweoeme§ 3631 (
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act i PAlttikesu g hl itnhtearsed ilsa w i n t( ecPf Pnited Statesy. Giber8 6 3 1

illustrates one way in which the provision has been appifad.Gilbert, the Ninth Circuit

considered whether § 3631(c) could properly reach the conduct of a defendamavieol

racially derogatory and threatening correspondence to the director of an adoption organization

responsible for the placement and adoption of black and Asian chif§fdme court concluded

that it could®® holding thatthe adoption agency directgru a 1 i fi ed as a citizen “1
encouraging other persons to participate, wit hou
required by § 3631(¢f°The courfurtherh e 1 d t hat “the placement of mirt
director of an adoption &gcy is a protected activity undszction3631(c)since the director is

“aiding or encouraging’ min¥drities in the occupa

Damage to Religio@bsPrapéeiobobm 1o8f W.§Se.2@ Exer ci s

Sectionl2471 8UbifTegtheS,ti mtcdtuhdi€esebefnfaciOnsefSf ense 1 s
under(c)§ @HT7ch providtesi ntkhkationail¢yadefame] ], dan
any religio®fs oreamlttprmppddtaypobdof asoe,t hmdlcor , or
characteristics of any indivithabkeczsondcodfedswit
247 (a) (1), prohibits tlhecaamd eldingtithaet s wchheanr ac cotmemri
propassymi$§ag iotriaféesotrsetiegno rd?MméiecBfense is
und§e rd 47 ( Wkirad mi fianltieznetsi onal [ gr obstempthmggdo obs
force or threat of force, including by threat of
t he e njfo ytnheanid¢ plerreseo fic xreerlciigsitwhos nbthat fsonduct 1s i
affects intétstate commerce

Section r247 nwmast god #4im I1r% &8 dneeeheosaatnn laarcsesn o f
religious wor s Htihpa,t pesseprbecenian al sAtmieyh oAfarni c a n

congr e fAWiiton s§o A 47 on ghitlhgewmps in preexis’®ing hate

2611d. § 3631(b).

262 As of March 30, 2022, a search conducted in Westlaw of citing references to § 3631 yielded only five cases
including the term “3631(c).?”

263813 F.2d 1523 (9th Cir. 1987)
26414, at 1525.

26514, at 1527-28.

26619, at 1527.

2671d. at 1528.

%8]n general, real property includes “[l]and and anything g
that may be sever ed PropettyhBoAckisLAwDICTIONARY (11th edt 2019). 1 and . ”

26918 U.S.C. § 247(c) (footnote added).
27014, § 247(a)(, (b).
211 d. 8 247(a)(2), (b).

272 Act of June 24, 198&ub. L. No. 100346,81, 102 Stat. 64&rohibiting certain acts of destruction to religious
property). Congress has amended § 247 on several occ&dengenerallWOoLFE, supranote?, § 7:2;see alspe.g,
Church Arson Prevention Act of 1998,L. 104155 § 3, 110 Stat. 1392; Protecting Religiously Affiliated Institutions
Act of 2018,P.L. 115249, § 2, 132 Stat. 3162.

273 Church Arson Prevention Act of 1998.L. 104155, § 2, 110 Stat. 1392

274SeeH.R.REP.N0O. 1046 2 1 , a t fB#hé pepelrator is &cting alone, section 241 is not available as a means of
prosec d42CaNa ReC. 3447214578 (1996) (Statement of Assistant Att’y
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anak][ evi ol ence motivated by hXE3Sinceltienactmeny rel i gi
§ 247 has been used to prose@utange of conduct motivated by religious bias, including the

plotted arson of a mosqad&,the revengilling of former members of a religious group who

sought to dissociate from that religi®fia shooting at a synagogtfand the fatal 2015

shooting aEmanuel African Methodist Episcopal ChuiohCharleston, South Carolin®d

$ 01 Ol OUU ugeH AppEOEIUPDO O wi OUW# EOET TuuOO w1l OPT DOUL
Sectidd apqh) goevet hmentvheat the def eMdafaigcddhtentio

dama,gaderst royed r el ibgcauseioftherraligiols clparacteilted r t y
property®®! Section247d e f i‘rneelsi gi ous arfamly phapehtysynagogue,

religious cemetery, or other religijoewst sreal prop
contained within a place of religious worship, 0
religiously af’Alcicotradd n@gr gonithat ilemeg.i Sloat ithd shi st
definimicdhmmdttoonl y buil,dibnughsb patnsdo s‘ETTokahsinsilea s

synag®®eetion 247(a)(1) has been used to prosect
targeting such religious®wvwamda@fmimsadp,d mttye,n tiimmladdi n

fif%s.

can get significant jail sentences under section 241, we can use section 241 only when we have a conspiracy of two or
mor ¢ p e {[Rriertosthe Enactment of Section 247, fedgrosecutions for religiously motivated violence could

be initiated only if the offense occurred under very limited circumstances: specifically, if the action was taken under
color of law; if the violence involved arson and the perpetrator fled adaisdises to avoid prosecution; and if the

conduct involved was the damaging of religious property located in an area within the exclusive jurisdiction of the
United State$.WOLFE, supranote?, § 7:2.

2755, RepP. No. 100-324, at 34 (1988).

276 United States v. Doggart, 947 F.3d 879, 881 (6th Cir. 2020).

277 United States v. Barlow, 41 F.3d 935, 943 (5th Cir. 1994).

218 Compl., United Stateg. Earnest, No. 19MJ1900 (S.D. Cal. May 9, 2008)s://www.justice.gov/opa/press
release/file/1161421/download

219 United States v. Roof, 10 F.4th 314, 331 (4th Cir. 2021).

The statute does not define “intentional,” but in general

acts cause those consequences or knows that those conseque
v. Arizona, 481 US. 137, 150 (1987) (quotingAYNE LAFAVE & AUSTIN SCOTT, CRIMINAL LAw, § 28 (1972)).

28118 U.S.C. § 247(a)(1).
2824, § 247(f).

283142 CoNG. REC. 17139,17212 (1996) (joint statement of Sen. Lauch Faircloth, Sen. Edward Kennedy, Rep. John
Conyers, and Rep. Henry Hyde).

284E.g, United States v. Hari, No. 18CR015001, 2019 WL 7838282, at *2 (D. Minn. Sept. 17, 2@b®),and
recommendation adopted019 W. 6975425 (D. Minn. Dec. 20, 2019) (describing § 247 charges against defendant
that bombed Islamic Center).

Eg, Press Release, U.S. Dep’t of Justice, Man Sentenced 1i:
Vandalism of Mosque in Madera, Califda (Jan. 9, 2012)éscribing charge for destruction of religious property

against individual who threw brick at mosqueps://www.justice.gov/opa/pr/masentenceaonnectiorarson
plannedparenthooeandvandalismmosquemaderacalifornia

286 E g, United States v. Perez, No.-48707, 2020 WL 7786934, at *1 (5th Cir. Dec. 30, 2020) (describing § 247
chargesagainstdefn d ant t hat burned down Islamic Center); Press Rele
Pleads Guilty to Burning Three Baptist Churches in St. Landry Parish (Feb. 10, 2020), (summarizing § 247 charge

against defendant who burned churchlkegps://www.justice.gov/opa/pr/louisiamanpleadsguilty-burningthree
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baptistchurchesst-landry-parish

%718 U.S.C. § 247. As originally enacted, § 247 required th
or use[] a facility or instrumentality of interstate or fo
24,1988, PubL. No. 100-346,81,102 Stat. 64T hat requirement proved “virtually 1imp
Congress amended § 247 to require only that the conduct is in or affects interstate cohiReRe®. No. 104-621,

at 2 (1996).

288 Seee.g, United Statesv Ballinger, 395 F.3d 1218, 1226 (11lth Cir. 200
activities that caffect’ ¢ o mme r ethatis, condudt that utilizes nditherthee a ¢ h  wh o 1
channels nor the instrumentalities of interstat@merce—butonlywh en it has ‘a substantial rela
‘substantially affect[s]’) interstate commerce.” (brackets

55859 (1995)).
289 Ballinger, 395 F.3d at 1227.

290|d.

291|d.

292|d.; see alsoUnited States v. Doggart, 947 F.3d 879, 887 (6th Cir. 20#fljng that if he had raised interstate

commerce challenge, defendant’s conduct would have implica
[defendant] planned an attack inW& ork from his home in Tennessee and planned to use instrumentalities of
interstate commerce to make the attack.”).

293 United States v. Roof, 10 F.4th 314, 389 (4th Cir. 2021).
294Roof 10 F.4th at 38®7.
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Toeencoureafgeet ones ¢ ate and local gover®tnheents in pros
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29518 U.S.C. § 247.
2%|d. For a discussion of theséases sesupra“ConductOccurringBecause of ”
29718 U.S.C. 8§ 247accordWoOLFE, supranote7,§ 7: 7 n. 3 (“Because it is mnot included

at subsection (c), the frfeeqcutisr eimmetnetr stthaatte coorn dfuocrte i‘gins cionmmnoerr c
(b), does not appear to apply to i1t.”).

29818 U.S.C. § 247 (a)(2).

29 United States v. Barlow, 41 F.3d 935, 936, 943 (5th Cir. 1994) (emphasis omitted).

300d, at 93637. Another victim was theadighter of a former member who had witnessed the clime.

301d, at 943. For a recent examination of the scope of constitutional protections for the free exercise of religion, see

generallyCRS Legal Sidebar LSB10450PDATE: Banning Religious Assemblies to Stop the Spread of GO&/I1D

by Valerie C. Brannon

302ynited States v. Roof, 10 F.4th 314, 389 (4th Cir. 2021) (internal quotation marks omitted).

303 SeeS.REP. No. 100-324, at 6 (1988) “hiE certification requirement was added at the request of the Justice

Depart ment t o . ensure appropriate deference to state
prosecution where state or local off|C|aIs will not assume jurisdictidor any reason are unable to secure a

conviction.”” (quoting Letter from John Bolton, Assistant
1987).

3
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inhpublic interest and nec&¥EBhirsy rteoq wierceumeen ts uibss t
to the mandatory cer®ification provision in § 24

Matthew Shepard and James Byrd Jr. Hate Crin
U.S.C. § 249.
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30418 U.S.C. § 247(e).
305\WOLFE, supranote7, 88 2:7, 7:4.

306 The HCPA is named for the victims tio separatenurdersthat garnered national attentidrhe first incident

involved the fatal assault Matthew Shepard, @ay college studentlames Brookezay Man Dies From Attack,

Fanning Outrage and Debathl.Y. TiIMES (Oct. 13, 1998)https:/ivww.nytimes.com/1998/10/13/us/gayandies
from-attackfanningoutrageanddebate.html?searchResultPosition=BBe other incident involved the racially

motivated assault and murder of James Byrd Jr. in Téxasa D.S. Burchin Texas, a Decadedld HateCrime,

Forgiven but Never ForgotteMN.Y. TiIMES (July 9, 2018)https://www.nytimes.com/2018/07/@8fjamesbyrd-jasper
texaskilling.html?action=click&module=RelatedCoverage&pgtype=Article&region=Fadeth crimes resulted in

calls for additional federal hate crime lavg@eBurch,supranote306( di s cussing HCPA as a legacy o
Brooke,supranote306( “I n Was hingt on, Mr . Clinton responded to news o°f
pass the Federal Hate Cri mes Bhapedthkecangressiomidcourse overthe . . ”) . Bo't
need for such legislatioseee.g, H.R.Rer. No. 111-86, at 1611 (2009)(comparing the results of investigation and

prosecution in the Byrd case, where the federal government had jurisdiction, with the results in the Shepardecase whe

the federal government did not).

30718 U.S.C. § 249.

3083ege,g, H.R.REP.NO. 111-86, at67(2009)( e x pl ai ning how 11i mit alimiedthes cont ained
ability of Federal law enforcement officials to work with State and local officidlsannvestigation and prosecution of

many incidents of brutality and violence motivated by prejutligsee alsQJamessupranotel2( “ Thr ough t he

enactment of Section 249, Congress expanded federal jurisdiction over hate crimes to . . . address the limitations of
existing federal hate crime statutes at the time.”).

309Pub.L. No. 11184, § 4702, 123 Stat 2190, 2835 (2010).

310H,R.ReP. No. 111-86, at 6(2009) accordSimmons supranote197, at 18828 3 Section 245 required a victim not

only be engaged in one of the protected activities, but also that the defendant chose theeits® f t he victi m’ s
participation in one athe activities. This criterion greatly limited the circumstances in whicfetheral government

could prosecute the perpetrator. ”).

311 SeeSara Sun Bealé&ederalizing Hate Crimes: Symbolic Politics, Expressive Law, or Tool for Criminal

Enforcement?80B.U.L. Rev. 1227,1238 (2000) “ On aver age, ther e utioasweryedre en four t o
under § 245, and that section has mnever generated more tha

81218 U.S.C. § 249
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character fascttiugaedwlo@i’viens ssxyr o prmistetciut g on where -
defendant is motivated by a specifi *Tchhiarrda,cter i s
§ 249 spxdteadti on to ¢ haldls dsatofecedeadalbi Hataéscri me
statutespr oivnicdliundgi npge ot e ¢ i basg¢toed because of acH
orientation U¥r gender identity.

Sinsenadt ment, § 249 hasrbager ovfedrimepr ws ebhutdes
motives,arda micd luldy nmo £9av akti eddn aapspsi amugltta vd t 2 sls byl 6 e x u ¢
orient a%a mdhebui asisve contr o’lofandd scacbn feidn eandeunltt s by p
capt® resderal prosecutors have also invoked § 2409
shoottngmanare]l MAfhodi st Episcopal Chunch in Char
20f% nMdree of Life Synagogue in®Pittsburgh, Penns

$01 01 OUUWOT wEws wl KNPE A phuA w5 DOOEUDODO W

Section mahk®(a)itlitwa |drfiurhed yt cause[] bopdilhromghry
the use of . . 7at tae iiguanugdedriobuys iwnejauprSymetcm uasmry ofer s o
th@ctual or perceived racéof cody’Tpeareddign ® nt, o oat

l east onrdeoturits wtdAtR2WdIf iwph etnhi ot ¢ d wmendarr s 1 y
intentionally and with the specific intent to domething which the law forbids. that is to say,

313|d.(emphasis added).

314 For example, in one case, DOJ used § 249 to prosecute a man for attacking a victim who he mistakenly perceived to

be Jewish. Press Release, Uu. S. Dep’ t of Justice, Ohi o Man
Restaurant (Dec. 17, 2018¥tps://www.justice.gov/opa/pr/ohimanconvictedhatecrime-attackoutsidecincinnati

restaurant

315Hate Crime LawsU . S. De p ’°, httpso/wwljusticetgovicré/haterime-laws (last visited Mar. 15, 2022)
( “The BWwaActdsithe first statute allowing federal criminal prosecution of hate crimes motivated by the
victiudls arctperceived sexual orientation or gender identit)

38press Release, U.S. Dep’t of Justice, California Man Conyv
Black Man (Apr. 9, 2021 https://www.justice.gov/opa/pr/califorrimanconvictedfederathatecrime-attempting
stabblackman

3"Press Release, U.S. Dep’t of Justice, Two Harlan County,
Individual Because of Sexual Orientation (Apr. 12, 20h&ps://www.justice.gov/opa/pr/twbarlarcounty-kentucky
menindictedfederathatecrime-againstindividuatbecausesexual

38press Release, U.S. Dep’t of Justice, Federal Charges All
Conditions to Carry out Social Security Fraud (Jan. 23, 20ittp)://www.justice.gov/opa/pr/federahargesallege
captorsheld-adultsdisabilitiessubhumarconditionscarry-out-social

319 United States v. Roof, 225 F. Supp. 3d 438, 441 (D.S.C. 2016). Fis detéhe underlying conduct, see, e.g.,

Robert Costa, et alChurch shooting suspect Dylann Roof captured amid hate crime investidatisn. PosT (June

18, 2015) https://www.washingtonpost.com/news/mornrimg/wp/2015/06/17/whitggunmansoughtin-shootingat
historic-charlestorafricanramechurch/ For an account of the resulting proceedings and seintg sedress Release,

U. S. Dep’t of Justice, Feder al Jury Sentences Dylann Storm
https://www.justice.gov/usasc/pr/federajury-sentenceslylannstormroof-death

3820 Superseding Indictment, United States v. Bowers, N8 2019 WL 720160 (W.D. Pa. Jan. 29, 2019). For

details on the underlying conduct, see, €&gmpbell Robertson et al.1 Killed in Synagogue Massacrajspect

Charged With 29 Countdl.Y. TiMES (Oct. 27, 2018)https://www.nytimes.com/2018/10/27/us/actsleooter
pittsburghsynaggueshooting.html?searchResultPosition=Ebr details on the prosecution, see Press Release, U.S.

Dep’t of Justice, Additional Charges Filed in Tree of Life
https://www.justice.gov/opa/pr/additionahargediled-treelife-synagogueshooting

32118 U.S.C. § 249(a)(1) (footnoted addeatcordWoLFE, supranote?, § 3:3 (listing elements).
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with bad purpose eit her3?Adefeddant acts wilfullyovhenkei s r e gar d
1 n

knows“thepertinentfads]” and undke stbhhedgal ity of tHR pert e

“Bodilyinjury, ” includes only ‘% snchascutspabrasiopshbyuisésc al i nj ur
burns, disfigurement, physicfurctiopddbodily i 11 ness, or
me mber, or gan, **tdoesmotincladémotionat ar psychologdical hariff

However, lodily injury need not actually result so long as the defendant attempted to cause

bodily injury through use of a weapoiirearm3?’ incendiariesexplosives?® or fire.32°

$01 Ol OBWHKNPEEPOEWD OO
Like § 2299@pxX0@B1ibgts willfultly amayo,piborg olgdhdi 1y i
u

the use of a ,dtatmegmnmpoto WYsol Weca pohes hdghfetyent gro

p
characteristetcungl nameflgrgéibobmvedhational origin, g ¢

orientation,orgedn defrb aihdy&¥Pteirtsyo n .

Sect2i4dn a ¢  Atjhraets t he cwndmcafhtedBaee gn
commegFamdut lines a variety of Theygoiverwhmicalh mhat
estajbdrnisshdy c¢ h @wi ng tohcactu rtsh ed ucroinndfe,c tiovre Ir eosfu Itthse f r
defendant or the victim . "ofusiacg os schasnal, flam
instrumentality °8%FF oirn teexrakhmphltee d ci Giinayt eas efve.d eJreanlk i n's
cour tudceodnctlhat an intrastate kidnapping and beat

322Glenn v. Holder, 690 F.3d 417, 4223 (6th Cir. 2012) (internal quotation marks omittégl)otingUnited States v.
Brown, 151 F.3d 476, 486 (6th Cir. 1998)).

823 Glenn v. Holder, 738 F. Supp. 2d 718, 727 (E.D. Mich. 2010) (internal quotation mark omitted), (quoting United
States v. Carney, 387 F.3d 436, 442 (6th Cir. 20@df}i, 690 F.3d 417 (6th Cir. 2012).

824 United States v. Jenkins, 909 F. Supp. 2d 758, 7T0. (&. 2012).

32518 U.S.C. 88 249(c)(1), 1365(h)(4).

26d. § 249(c)(1) (defining “bodily injury” to exclude “sole
27Section 249 defines “firearm” by reference (Many 18 U.S. C. §
weapon (including a starter gun) which will or is designed to or may readily be converted to expel a projectile by the

action of an explosive; (B) the frame or receiver of any such weapon; (C) any firearm muffler or firearm silencer; or
(D)anydesructive device. Such ter mldg&ad®E)(3nRt(@)(3)ncl ude an antique

8Section 249 defines “explosive or incendiary device” by r
“explosive or 1incendi armesandadlotherformd of high explasives, (Bf anyAexplodiven a mi t

bomb, grenade, missile, or similar device, and (C) any incendiary bomb or grenade, fire bomb, or similar device,

including any device which (i) consists of or includes a breakable containerimgclulammable liquid or compound,

and a wick composed of any material which, when ignited, is capable of igniting such flammable liquid or compound,

and (ii) can be carried or Idt&28B20249(c)(2.y one individual acting

329, § 249(a)(L

330|d. Both subsections overlap in that they both protect victims targeted based on national origin or religion, the other

classes of individuals protected by § 249(a)(2) are unique to that subsktt®a49(a)(1)}(a)(2). According to one

federalappl 1 ate court, Congress repeated “religion” and nation
circumstances in which a particular religion or national o
thus potentially beyond the scopETdirteenth Amendment protection. United States v. Hatch, 722 F.3d 1193, 1205

(10th Cir. 2013).

3311d. § 249(a)(2).

3321d. § 249(a)(2)(B).

3331d. § 249(a)(2)(B).

13
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249(a)(2) where the defendant traveled on an 1nt
commerce) and used a car *(Alnt eirnnshtgrioweelmyt, mdti tt y o f
may also satisfy the inteinantgatthadcommpt deffeddaunte
a firear m, dangerous weapon, explosive or incend
interstate or™foreign commerce.
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Section 249 (agu@ei)s dacpgpaddddfd r eniswall i 4@l ly causing
bodily injuroythowoagly pkeswne of fire, a firear m,
e xpleosoirv i ncendi ar yt od ecvaiucsee, baotdtielnyp ti[nijnugrl]ly t o any
actuaelr cen vpd 71 ac’n,a tcioolnoagle nodreidgiige,.oxmgaetder i entatio
identity,oforandyi spachristohmay c ofsplarcita locmaimwrist ii me tdre t e
jurisdiction .0®fSetchtei dUmi7 eodf STiattlees 18 of the Unit

Special maritime or terriftoor iianlc ljudrei sad i vcatriioent yo fo
such “as ghliddarsksser ved or acquired for the wuse of
exclusive or concummaatt jgunisdtpsiondtherend ft.

$001 U0w3DOOw OUPOAOBET POT w EUwps s wl KN@E A @k A WE
Lync h-iofgders cribed as deatnhedr blyod wbhy ocrtnijmogr ¢ 1 ndi
without 1&hhsatohgr betyn iac roefc wprrroipnog ¢ d**°1 e gi s 1 at
OnMarch 2Pre@i0@&nt tBEethmat 6i Tnkld X% tnitlo®Tméwi ng Act
Emmett Till Ant il myeseuhbisnege dAicB@adddd.epd otvwes i ons cr i mi
conspiracies to 3ilhlatpe i mary4dG@a)xihetion bet weer
bsections is that the “Fymnghpirtos iD4%X(sa)omi)y) ,c omhsij
they result in d&®8Saetrhi oours sbeordiioluys ibnojduirlyy iisn jduerfy
ther “wtdafl yt e ngaury that involves a substantial
reme phystedl apmpadi obvpoasradesfigurement, or pr
resgant her s meathd
¢ 3) no¢soht yng ons

»n o= 0N =own
c X B hc

0

t

e function of a bodil y*me mben:t
bsection (§ 249(a)(6)) prohibi

334909 F. Supp. 2d 758, 771 (E.D. Ky. 2012).
33518 U.S.C. § 249(a)(2)(B)(iv).
33 |4, § 249(a)(1)(@)(3).

3371d. § 7.

338 Seee.g, Antilynching LawBLACK’SLAWDICTIONARY ( 1 1t h ed. 2019) (“A statute that ci1
act of violence by two or mor e LynchWEBSTERaDELHONARY, availableot her , r e g
at https://www.merriarawvebster.com/dictionary/lynchingl 1t h ed. 2019) (“To put to death (
action without legal approval or permission. ”).

339 For a brief discasion of past legislative efforts to enact dyiching laws see generalyRS Legal Sidebar
LSB10504,Overview of Recent Antiynching Proposalsby Peter G. Berris

340 Emmett Till Antilynching Act,H.R. 55 117th Cong. (2021).

341 press Release, The White House, Bill Sigit&®R. 55(Mar. 29, 2022)https://www.whitehouse.gov/briefing
room/legislation/2022/03/29/bilignedh-r-55/.

34218 U.S.C. § 249(a)(5(g)(6).
3431d. § 249(a)(5).
3441d.; id. § 2246(4).
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deth and serious bodil yanngtutreemptbutto alislol thhosacti
kidnapping or ag¥ravated sexual abuse.

I't remains to be seen how woe dieerwa 1 aprrsopsisericauatywo r ¢ f w§
249(a) created by the WEmMmMet heTipllovAmst imlogw c fiendg r A
hav at least four statutory options for charging
249(a)(5) and 249(a)l68) U.Sfr&€seceguBdids aodkbdecunil s
prohibits ¢Ecoonmsnpiitr aacniye so ftfoens e "wlgan nat ltdaaes tUnon e dj
“do[es] any act to effectOrldé nabjidgt oD pheoeveons:
conspigavygrnment mu's(tdndamomstmeatte bet ween t wo or
pursue an unlawful &bjkaotwilwad;ge( D) ttthe daflamwdadt
voluntary agreement to join the consmpbency; and
of the conspiracy in furthetPFrderafl phosekjud otrisv
used § 371 to proseciAlet ehrantaet tcorei bnpej rcaofnyst phiarrageceitess .
exercise of enjoymentviodl ati@gh§ s2 4 iP¥T ot iccshdeds pod emt
extent that these pr ovipshiesmst haewer rmlsiatph oi rni zae gmavye nb
rel evantprfoascetcourt ofrosrwhnc et er mi ni nhge. Sections 24
aut horize F$0Ongsarspof iMibmicommkimbmtpped both.
maximum prison *famwidn 204fl fampchowe ief,e timprd sotmime n't
penalty in *ome instances.

UPIWEBUDOBDO®WOKN

€ Fand 3ZH 72c409n taa icnesr t i f i c a tintended ta ensyre that thene n t

ral Government will assert its new hate crimes jurisdiction only in a principled and properly

i mi t e d%°8pecifibally® 249 requires that before prosecutiom e At t orney Gener a
esipgumeteyt hdt (1) the state where the offense oc
ederal prtobse cwetridingt (2bys et hdich tmao totthien hiecdat e
ederal interesnbtiwvwadcredgddnwe@®)) nfgeebdmal prosecutio
public in“fhecestsaamdtdsse ciTherequinemanislikelyt i a1l justice
intended to ensure thsiiate andocal governments continue to prosecute the majorityias

motivated violent crimé>’

345 1d.

3461d. § 371.

347E.g, United States v. Nicholson, 961 F.3d 328, 338 (5th Cir. 2020).

348E. g, United States v. Diggins, No. 218R-00122JDL001, 2020 WL 1066979, at *1 (D. Me. Mar. 5, 2020).
349 Supra“ConspiracyAgainstFree Exercise or Enjoyment Bights, 18 U.S.C. § 241>
35018 U.S.C. § 249(a)(5(p)(6)

3511d. § 371.

3521d. § 241.

353 See supréCertificationRequirement andvailability of State Prosecutions”

354 See supr#CertificationRequirement

355 H.R.Rep. No. 111-86, at 14(2009)

35618 U.S.C. § 249.

357SeeP.L. 11184, § 4702(3)123 Stat 2190,2832009 (asserting that “[s]tate and loca
continue to be responsible for prosecuting the overwhelming majority of violent crimes in the United States, including
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Pe nalutnideesr Feder al Hate Crime Statutes

Those convictdeddeff ati hladafeafrgntdenpsi abnment, or

bof*Hach statute contains a gradwmatrenh sppahman t i es
penawhaere t heés dceofnednudcapnatr e s ol ariharms such as boc
de a®Mo s t of the federal hate criimmeme tsaitfuuatsi amst,h
although 18 U.S.C. & 02 4% pa nad dde2s cd.iSp.tG.on§ o03f63tlhe
authorized prison ter ms undlearbdeeach federal hate

Table 2. Overview of Maximum Prison Terms by Federal Hate Crime Statute

Without
Special
Section Description Conditions With Special Conditions

18 U.S.C. § 241| Conspiracy Against| 10 Years Life*(in instances involving actual/attempted
Rights kidnappingactual/attemptechggravated sexual

abuseanattempt to kill, or death)

18 U.S.C. § 242| Deprivation of 1 Year 10 Yeargin instances resulting in bodily injury or
Rights under Color involving attempted, threatened, or actual use of
of Law dangerous weapon, explosives, or fire)

Life*(in instances involving actual/attempted
kidnapping or aggravated sexual abuse, or an
attempt to kill, or that reslt in death)

’

violent c¢crimes). motivated by bias

358 The maximum fines authorized by the federal hate crime statutes are set by 18 U.S.C. § 3571 based on the

classification of the underlying offense, which itself depends on the maximum authorized prison term. 18 U.S.C. 8§

3559, 3571. For example, forteecrime offenses punishable by a maximum of one year of imprisonment (Class A

Misdemeanors), the maximum authorized fine is generally $100Md&8 3559(a)(6), 3571(b)(5). For hate crime

offenses that are felonies (punishable by more than one yeapagonment), the maximum authorized fine is

generally $250,000d. 88 3559(@)(X 5), 3571 (b)(3). I1f, however, the defendant
of fense or the “offense results in pdedefendantmayiisteads t o a p
be fined “twice the gross g a igneaterthan thevstandard findésainder the statute.l os s 7 i
Id. § 3571 (d).

35918 U.S.C. 88 241, 242, 245, 247, 249; 42 U.S.C. § 3631.

360 See infraTable 2.

361 For example, several of the hate crime statutes contain language authorizing the death penalty for offenses that
result in dedt, or involveactual or attempted kidnapping or aggravated sexual abuse, or an attempt to kill. 18 U.S.C.

”

e
f

88241,242,245,24T.he Supreme Court’s Eighth Amendment precedent on
limited the class of offenders whoaredlidie for the death penalty to those “who ¢
most serious crimes’ and whose extreme culpability makes t
Louisiana, 554 U.S. 407,42&0 di f i ed o n,584UnS. 2% (208) {quoting Rdper v. Simmons, 543 U.S.

551, 568 (2005)). In the context of c¢crimes against individ
where the victi mdatd3d7set alsoidat438 (stating thatandmemicid€ cimes, including child

rape, “may be devastating in their harm . . . but in ter ms
public, they cannot be compared to murder in it@tloeir severit

omitted). Thus, Supreme Court precedent would seemingly foreclose application of the death penafgtab aron
nonhomicide violations of federal hate crime statutes. Rboeough discussion of the Eighth Amendment and capital
punishmentsee e.g.,CRS Legal Sidebar LSB1035#ederal Capital Punishment: Recent DevelopmdmntdMichael

A. Foster

%218 U.S.C. § 249; 42 U.S.C. § 3631.
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Without
Special
Section Description Conditions With Special Conditions
18 U.S.C. § 245| Violent Interference| 1 Year 10 Yeargin instances resulting in bodily injury or
with Federally involving attempted, threatened, or actual use of
Protected Rights dangerous weapon, explosives, or fire)
Life*(in instancesnivolving actual/attempted
kidnapping or aggravated sexual abuse, or an
attempt to kill, or that result in death)
18 U.S.C. § 247 | Damage to 1 Year 3 Yeargif violation results in damage/destruction
Religious Property of property totaling more than $5,000)
or Obstruction of 20 Yeargin instances resulting in bodily injury or
Free Exercise involving attempted, threatened, or actual use of
dangerous weapon, explosives, or fire)
40 Yeardif violation results in bodily injury causet
by fire or explosives)
Life*(in instances involving actual/attempted
kidnapping or aggravated sexual abuse, or an
attempt to Kill, or that result in death)
18U.S.C. 8§ The Matthew 10 Years Life(in instances involving actual/attempted
249@)(1)}(a)(3) | Shepard ath James kidnapping or aggravated sexual abuse, or an
Byrd Jr. Hate attempt to kill, or that result in death)
Crimes Prevention
Act of 2009
18U.S.C. § Emmett Till 30Years N/A
249(a)(5)(a)(6) | Antilynching Act
42U.S.C. 8 Criminal 1 Year 10 Yeargin instances resulting in bodily injury or
3631 Interference with involving attempted, threatened, or actual use of
Right to Fair dangerous weapon, explosives, or fire)
Housing Life(in instances involving actual/attempted

kidnapping or aggravated sexual abuse, or an
attempt to Kill, or that result in death)

Source: 18 U.S.C. 88§ 241, 242, 245, 247, 249; 42 U.S.C. 8§ 3631.

Notes: * Statute also authorizes the death penaltytiesecircumstances, although as discussed above, Supreme
Court precedent likely forecloses imposition of the death penalty for-feal violations
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Csemebencing Enhancement

has

in

363 Erickson,supranote172, at293-94.
364 United States v. Armstrong, 620 F.3d 1172, 1176 (9th Cir. 2010).

not
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I n ge“meremlt,encing for al/l ser i’ovust hf ¢ cheer aUln i it endc aSqt i
SentencingdGuGudgif®Ttienseni ted States (BEHEaemcing Com
independent j uddpaioanlu It héeu red &R hg@uni cdyeil ni cnledd e
di fferent tohfafte ncsoer rleesvpeolnsd t o a suggested sentenc
or decreanecdt bas ede f°U ean odiert @ rdma mli theganbglheh o f
sentempreopndafief Hel isrcenst ¢ slcd mlg tco ufrda hteobsa ssuch as

of fens*t hle vdeelsfoerni dmi mtad nchiirsctuomdsygt,paenncdee nt sentencing
enhaements or® subtractions.

Congress authorizedfer moasviart gide nGum adlaest th ennetss

it passed the Hate Crimes Sentencing Enhancement
Control and Law ErfhPhurcseumemtt tAcht h@ SnE@VBA t he

Gui detloi nienscl ude s ent e n c¢“t hfizderefidabtatirial ornirthetcaseokh e r e

a plea of guilty or nolo contendere, the court at sentencing determines beyond a reasonable doubt

that the defadant intentionally t a rf‘amyevictimd. . because of the actual or perceived race,

color, religion, national origin, ethnicity, gender, gender identity, disability, or sexual orientation

of any person®*! Thus,in general termgheGuidelinesprovidefor more stringent penalties

where thdact finder—that is, the judge or jury, depending on the nature gptbeeeding—

concludes that the defendattedb ¢ ¢ a u actual or perceived race, color, religion, national

origin, ethnicity, gender, gendilentity, disability, or sexual orientation of any persdfiMore

specifically, f the fact finder concludes that the defendant c onduct occurred becani
characteristicsthen his sentence may licreasedy three levels, resulting e higher

sentencing rang¥&?

The hate cr ismeacweanihlaanbcleemefisoterr fva d st ruall 1 oyf faenys e, e v e
violations of st ateudtaetse gcerrdiehnear]l llaywasnol0 &, ni sni doenre

prosc,auttcioant affirmed theenhbphiemenboont ofthdhes hnat
defendant who “wanfluoenvingegdi mpeding, forcrataliat

365 CRS Report R41696jow the Federal Sentencing Guidelines Work: An OvepligvCharles Doyle
%661,

3671d.; see alsdJ.S.SENTENCING GUIDELINES MANUAL ch. 5, pt. A, sentencing tablel S. SENTENCING COMM’N 2018).

368 The USSG assign most serious offenses a base offense level (or |eXRISEMIENCING GUIDELINES MANUAL §
1B1.2 U.S.SENTENCINGCOMM’N 2018);see alsdoyle, supranote 365

369 U.S. SENTENCING GUIDELINES MANUAL § 1B1.1, Application InstructionsJ(S.SENTENCING CoMM’N 2018).
370Violent Crime Control and Law Enforcement Act of 1994.,.. 103322, § 380003, 108 Stat 1796 (1994).

871U.S.SENTENCING GUIDELINES MANUAL § 3A1.1(a) UU.S.SENTENCING CoMM’N 2018) The sentencing enhancement
is also available for properyased crimes motivated by the same bidses.
372 1d.

373 See generally).S. SENTENCING CoMM N, AN OVERVIEW OF THEFEDERAL SENTENCING GUIDELINES (discussing
function of sentencing enhancements),
https://www.ussc.gov/sites/default/files/pdf/about/overview/Overview_Federal_Sentencing_Guidelit@st piited
Mar. 15 2022). For a through explanation on the mechanics of the hate crime enhancement, s€apeugs,W.
HUTCHISON, FEDERAL SENTENCINGLAW AND PRACTICE, § 3A1.1 (ed. Jan. 2020).

374 SeeWOLFE, supranote7, § 2 : New U.$.S.G. Section 3A1.1(a) provides a vietgtated adjustment under

which presumably any federal offense, evenacidnvi 1 ri ghts offense canandow punished a
level offenses are an exception, as the Guidelines (and by
count of conviction that is a US .SENSENCINBGUDELINEEMANUALSEd ¢ me anor or
1B1.9 U.S.SENTENONG COoMM’N 2018).
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““ransmieé¢dati ngnai t he’tasntdahtree actoenmmenr g eaf wh edremm tt, he r e
was substantial evivdsnmoeti hdietdhbydefiendant

In gen&Gonadlgalrtecbas iaddewiesdkory and not binding on fed
Apprendi van Neiwt sTHpApoeend) theySuprem€ourt held thathe Sixth

Amendment right to a jury trial compels thainy fact that increases the penalty for a crime

beyondthe prescribed statutory maximum must be submitted to a jury, and proved beyond a

r e as on a bl Subséquantty titunited States v. Bookethe Court appliedpprendito the

Guidelines and invalidated a statute that made application of the guidelines mafd&ayo k e r

did not r uhlaet edécmrhi@nneds,%zgmtnldt there 1s tkason to thin
enhancmmgmit Apprendi remai °Tohaantd ai tsowibyehc amasrer o w

e Xxcenpthemupso s i thiadre ofr iane e n htahnacte unilehhé¢te rrneiqnuei rbeesy o n d
reasonabl e doubatc ttehda tb ‘éaciuswrdesceivethrace, aotogligion,

national origin, ethnicity, gender, gender identity, disability, or sexual orientation of any

persof®®Thus, tihme heatehememrt does Ampr 6 ongsil ticomtce rinh e
th4the Sixth Amendment redufnessjonele¥¥inhotojndget

ConstitAdtilobomidty Consideratior

The Const it Ugteinoenr arle speorbvietsh epetwat es rather than th
goverimMmenta. result, Congress can only “emact federt

®United States v. Taubert, 810 F. App’ >x 41, 43 (2d Cir. 20

376530 U.S. 466, 490 (2000ee alsdJnited States v. Booker, 543 U.S. 220, 226 (2005). For a more detailed
explanation of this line of cases, 4e@yle, supranote365

377 Apprendj 530 U.Sat 490.
378543 U.S. 220, 245, (2005).

379 See generallid. As of March 30, 2022 a search of citing referenceaokerin Westlaw yielded ten reported
federal deci s i onsthe cithtionto therGuidelingsdate‘cne enhdntemanthe same paragraph
as a citation t@ooker as might be expected of a case analyzing the imp&uakKeron that USSG mvision. These
ten opinions appear to be false positivesreview of each yielded no language discussing wh8ekerimpacted
the hate crime enhancement.

380 SeeWoLFE, supranote7,§ 2 : 21 ( “The hate crime e n Apprendiinmeasesoni s mandat o1
sentencing caonmaEricksonsupranotel72at3 05 ( “[ Tl he mandatory application
no longer valid. Instead, the sentencing judge may now take discriminatory motive into consideration when formulating
theappropriate sentence. ”).

%lAs noted above, t hcea seex coefp tai opnlse aa roef flddBrSENTERGINGOr nol o cont e n
GUIDELINES MANUAL 8§ 3A1.1 (U.S.SENTENCINGCOMM’N 2018);accordUnited States v. Allen, 364 F. Supp. 3d 1234,

1244 (D. Kan. 2019 [T]he guideline . . . allows the Court to make th[e] determination [of motivation due to hate]

only in cases involving a guilty plea or a plea of no contest. But in cases where crigiémalahts put the government

to its burden of proof, it is the prerogative df “the find
instead left to talf 9850h.3dd264{10th €ir. 20813. j ury . ” ) ,

A judge may alste the fact finder, rather than a jury, where a defendant waives his Sixth Amendment right to a jury

trial, but in such instanceéspprendimay not be implicatecSeeBlakely v. Washington, 542 U.S. 296, 310 (2004)

(nothing prevents a defendant from waivhig Apprendirights); Sheard v. Burt, No. 1:48V-657, 2018 WL

3120628, at *7 (W.D. Mich. June 26, 2018) (findingAmprendiviolation where defendant waived Sixth Amendment

rights).

382Booker 543 U.S. at 245.

383 Beale,supranote311, at1230;accordUnited States v. Lopez, 514 U.S. 549, 561 n.3, 566 (1995) (explaining that

“States possess primary authority for defining and enforeci
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r more of its powers "F*Aimbopaghdai hhbheug€bn€obnsu
nal ysis ’sofl eCgpinsglractsisve aut hority—-aniddsheyomdjeke s
f other ®RShpsodactson providweofaseavkbbndviampeodt
ourcensgmonds sional authoraipngowenbhct hkatrerespmedt
imitations

— v O & O

Commerce Clause Power

The Commerpcdo@mhadu, Sdet 1on 8, Claus,grantef the Con
Con gt he s p ¢regulate Gommerce with foreign Nations, and among the several

S t a £%%Tkis provision give€ongress broad authority, anthny federal criminal statutes rely

onC o n g r comreeica powett’

There are limits to the powdn United States \.opez the Supreme Courtheldtfato n gr e s s > s
power to regulate pursuant to the commerce power is limitéd iee broad categories of
activity:”38

1. “Channels of i n t®tsuch ashighwaysanchietecammenications

networks®%
2. “Instrumentalitie®f interstate commerce, or persons or things in interstate
comme P's @ ¢ ha watsonfob i | es, asihripplshemet[, g bodg s

‘pagertsel ephones, "addmobile phones;

3. “Those activities having a substantial relation to interst@atemerce, i.e., those
activities that substan®ially affect interst:

from Congress a pduetingBrechtv.Abrdamsor507pUoSwal?, 6835 (1993)).
384 United States v. Morrison, 529 U.S. 598, 607 (2000).

385 See generallCRS Report R4302% ongressional Authority to Enact Criminal Law: An Examination of Selected
Recent @ses by Charles DoyleCRS Report R4532F,ederalismBased Limitations on Congressional Power: An
Overview coordinated by Andrew Nolan and Kevin M. Lewis

38yUS.CoNsST. art. I, § 8, c¢cl. 3. The Commerce Poweld also extend:
%Eg, 18 U.S.C. § 33(a) (imposing fines, imprisonment, or b
which is used, operated, oremployied i nt er st at e oid 8 ¥080¢a)K6) (prahibiting computerc ¢ ” ) ;

password trafficking if “such trafficking affects intersta

computer);id. § 1201(a)(1) (proscribing kidnappingwhefi@ er s on is will fully transported i
¢ o mme ric 81343 (criminalizing intentional participation in schemes to defraud involving wire, radio, or
television communications transmitted in interstate or foreign commeemglsdJnited States v. DiSanto, 86 F.3d

1238, 1244 (1st Cir. 1 9 9 @uthoritytinder theComenerseClauseto oft en invoked it
federalizecriminala ¢ t i vi ty. ”) .

388514 U.S. at 558.

389|d.

3% United States v. Roof, 225 F. Supp. 3d 438, 451 (D.S.C. 2016).
391) opez 514 U.S. at 558.

392United States v. Ballinger, 395 F.3d 1218, 1226 (11th Cir. 2005) (internal citations ofjttetihg United States
v. Pipkins, 378 F.3d 1281, 1295 (11th Cir. 20&)ated544 U.S. 902 (2005)).

393 opez 514 U.S. at 55&9 (ctation omitted).
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Undeet htih d category, Congress may regulate 1ntras
activity and substantially affecgatdaterstate co
example, even psuuwcech yas oaghpli ecdbuncdtiuvitetma 1 of [ a] ¢ ommo
for home cmayumpt 1l owistb mmep€oowmegrr cisfs Congress has
b as icso ntcd uidne tthhea tsaugeglr e dswmdhte t i a 1 I'syu papfifye catnsd d e ma n d
the national mar®8t for that commodity.

InUni t edv.StMotrer-d isppm€Eanert subsefiuaadl four relevant
considerations in determining whethaffehesconduc
interst at®8Thceo nfrierrscte .consideration is whether th
relates to an **¥Secnoonmd,c cemuretrsprlicscek t o whether t

r

e
h
“‘express jurissdimitongbiéebanhaerthaffecting inters

t hr ou gshp eccaisfei*¢Thien quriersye nce of an express jurisdic
significantly in favor of a st dst uitnet ebresitnagt ea nc oanpnp
aut h3¥Thiyd, xzmune¢ swhet hexptrlkes sstcomgt™ e snconnanl fin
the effect of the prohibi®Aedocdndgctoonti heasst a
distopueobhgressional findings may we’bgh thefavor
abseaazenot weigh againdPThd efcooundstilietrya tdfona ist athwe
of attenuation between the prohibi**ed conduct an
In a variedgr alf cracsleisesdMdmahveaird nr 8 p lhaltdi cg i me

statut eCo mmg €lcamwshea ] | Tmme saf tempshatshiezscres [telveance of
express jurisdictional fact&PForcenxtamplded ithes Fma
Cirbual d§2t4h9a(tewp ¢ @nstitutionall ysbhampltiieed tteal a sdafud:

3% Taylor v. United States, 579 U.S. 301, 306 (2016)
3% Gonzales v. Raich, 545 U.S. 1, 19, 22 (2005).

396529 U.S. 598, 6102 (2000). For an example of how lower courts apply these factors in practice, see generally
United States v. Roof,25 F. Supp. 3d 438, 452 (D.S.C. 2016).

397 Morrison, 529 U.S. at 610.

3%8|d, at611-12; Roof 225 F. Supp. 3d at458¢ccordUni t ed States v. Gibert, 677 F.3d 61
next consider . . . whether the statute at issue contains an express element limiting the statute's reach to activities

having an explicit connection with or effect on interstate
3¥SeeUnited States v. Coleman, 675 F.3d 615, 620 (6th Cir. 2
the inclusion of an explicit j ur i-bycase inquitythatithe pviblationk nt s uf f i ¢
inquestonaf e ct s interstate commerce.”’” (brackets in original) (
(1995));see alsdJnited States v. Hill, 927 F.3d 188, 204 (4th Cir. 20t8)t. denied2020 WL 5882402 (U.S. Oct. 5,

2020) ( “Not abl yidentifled &iny cagemnar havelwe foundiany such case which a federal

criminal statute including an interstate commerce jurisdic
under the Commerce Clause. ”).

400 Morrison, 529 U.S. at 612 (quotiyLopez 514 U.S. at 562).

401 Roof 225 F. Supp. 3d at 454.

402 Morrison, 529 U.S. at 612 (2000).

4B3Seee.g, United States v. Mason, 993 F. Supp. 2d 1308, 1317 (
HCPA . . .is sufficient to satisfythee qui re ment s of the Commerce Clause.”); Uni't
618, 62223 (N.D. Ohio 2012) (noting that the inclusion of jurisdictional elements in an offense, as in § 249(a)(2),

generally protects statutes from Commerce Clause chadlgridited States v. Jenkins, 909 F. Supp. 2d 7587170

(E.D. Ky. 2012) (explaining significance of inclusion of jurisdictional element in § 249(a)(2)).
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om cowor kerpmnoc afsapcilfdighatglear ge part bBsecause of § 2
jurisdiction®9lutchloermezrets, pwhoiscchcmd ti ioma to€d ovmib gyl e thto s «
that interfere with or otherwise ™¥YFfrtchemmngoing
according to theppbucathi &n rtohfici §d, e2féecngddannct? ) di d no't
ed €0 1w g mee 5s,c eb ephorwsesrek pad s &eht er fered with ongo
ercial activity by preventing [the victim] f
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deawrlt c have also upheCadmme€lace schrai Imee sg east uet wesn a

en those statutesiddinoioaeht i sUmeixtpesde sSi oajt ueesx a
Ni chohsofWnited States District eCjoeucrtte df oar t he

challenge thatb®§metti3vnattleqrdf ceilriebnictei mvge x k ebkduesing 1 i

Congse Csemme Cl aus cthepoalyiaketo inerstatecoenmercas a persois

“ 0 c c u phatdweding™®®De spite that provision’s lack of an

the courtconcludedhat83 6 31 does not commekeoderlasad gnrothars ’ s

Morrison consideration8®® Namely, the court concluded that § 3g8bhibits conduct thas

economic 1in nature, because 1t affects the housi

i nt e r*dIn addition, the court concluded thaettegislative history of § 3631 evidenced a

link to interstate commerce, and that the link betweenrbiatsvated conduct affecting housing

rights and interstate commerce is not too attenuat&burts have reached similar conclusions

with respect to § 2442

<s ™ O =" MmN O o0
j=al ¢

404 Hijll, 927 F.3d at 1934.
4051d. at 204.
4081d. at 205.

WSeeUnited States v. Roof, 10 F.4th 314, 383 (4th Cir. 2021
is, its explicit requirement that there be a tie to interstate commerce, along with the possibility of conduct that would

satisfy thatregur e ment , saves it from facial invalidity”).
408185 F. Supp. 2d 982, 986 (E.D. Wis. 2002).

4091d, at 989.

4101d. at 988.

4111d. at 98990.

42Seee.g, United States v. Allen, 341 F. 2Z5b)@®®Bwsa883 (9th Cir.

constitutioal exercise of Congres€ommerceCl ause power, ” because it prohibits co
“federeaclolgmi zed and pr &trdaantiench 1 ¢ ii mitle rifiegtetnsc™ and h t hem” aff
United States v. Furrow, 125 F. Suppl. 1178, 1182, 1184 (C.D. Cal. 2000) (rejecting commerce clause challenge to §

245 despite lack of an express jurisdictional element beca
necessarily i mpskealsdnitedSates v. hame; 883 Fe.2U 1484, 1493 (10th Cir. 1989)

(concluding, based on legislative history, that Congress validly enacted § 245 pursuant to its commerce power).

n
€
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The Thirteenth Amendment

The Thirteenth AmBencdonesntthr mmsdarnodnme diav fig t te idehcur i ng

i od f oCi vWabtihlgantehned pe mwtv i d“afs etit dater sl avery nor
oluntary servituUdeited Strafaendyl pdxicset swibt leict tt
i s"hinglt annhs Congtesasntthasc ggibwe mmptpao priate

i s"fTheofhirteenth Amendment dtoespmehi kiomit@an no
very osernvobdrpar*Thceu lSaurp rrehnmes . Cionuttrdtepr e t e d
rteent ha sAdnemudmémfitti bam condition“nefi walavery 1in
laration in favaeandof hecepethescelbar ypeapbkbeand e
i V4%d u a

The Supreme Courtthe aBhiarltseoe thteH dAmehmdyasdaws per mi t s
necessaryoa bol i sh not only the i n altbadges andioncdentsdf s 1 a ve r y
slavery in t KHéMoteavertthe Cous haa held f@Gongresthas the authority to
rationally““determine what are the badges and the incidents of sfaawedyo legislate

accordingly?*® As a result, ourts generallydefertGongr ess °s det etheni nations r
scopeobadges and incidents of slavery, so long as
to the subject ma*tCourtshavefconclided thatmges ahdincidents of
slaveryinclude“most forms of racial discriminatidgif?® Somecourts have determined that

discriminationbased on other factorsiich as sexual orientatidallsoutsideCo n gr e s s * s

authority under th&hirteenthAmendment?

B0 B0 c B0
oO0 =g = o< =

A number oft htavseceescmiinmgel vy pr e mi sCeodn gdste alsmetaheotr iitny p a
enact lemgded atlionThi r*Eemt dx meihntdende nSit at ese v. Hat

413 United States v. Cannon, 750 F.3d 492, 509 (5th Cir. 2014).
414.S.ConsT. amend. XIII, § 1, 2.

4151d.; see alsoViLLIAM J.RICH, MODERNCONSTITUTIONALLAW, § 1 8 : 1  (Akhoudh oeiginally endcted to

abolish slavery of African Americans, the Amendment uses m
416 SeeHodges v. United States, 203 U.S. 1,16 (1906) overruled in part bylones v. Alfred H. Mayer Co., 392 U.S.

409 (1968)accordUnited States v. Hatch, 722 F.3d 1193, 1208 (10th Cir. 2013) (quoting this language in support of

proposition that ThirteentAmendment protects all races).

417 Civil Rights Cases, 109 U.S. 3, 20 (1883).

418 Jones 392 U.S. at 440.

419RICcH, supranote415, § 18:10;accordJones 3 9 2 U. Surely @angressthas the power under the Thirteenth

Amendment rationally to determine what are the badges and the incidents of slavery, and the authority to translate that
determination nt o e f f e ¢ t ;iUnited Stategvi Gahnan, 5@ m3d 499, 500(5th Cir. 20f4)T h e Supr e me

Court explained that courts should only invalidate legislation enacted under the Thirteenth Amendment if they

conclude that Congress made an irrational determination in decidingwhats t i t ut es “badges’ and °in
slavery in passing legislation to address them.”).

420Hatch, 722 F.3d at 1200, 1208t least one federal appellate court has also concluded that the protections of the
Thirteenth Amendment also extend to some falleeUnited States v. Nelson, 277 F.3d 164, 178 (2d Cir. 2002)

(“[ T]l]he Thirteenth Amendment . . . extend[s] to protect th
“21SeeRi ce v. New England Coll., 676 F.2d 9, 11 (litst Cir. 198
sex discrimination.”); Washington v. Finlay, 664 F.2d 913,
Amendment ’s] independent scope is limited to the eradicati
other actsof disafii nat i on. ” ) .

422Seee.g, Pub. L. No. 104155, § 2, 110 Stat 1392 (1996) (codified at 18 U.S.C.8@Q47)Congress has aut hori
pursuant to section 2 of the 13th amendment to the Constitution, to make actions of private citizens motivated by race,
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Tenth rCeijreccutietd a Thirteenth AnTwlimehtambnglenlger
things prohibits vbo#dhee Tmat hvLicduby facuskd o
“connected C¢iomsdadmalaudiomg t hat §24Fhay¢eégegntfht wi't
Amendment authority to elimPharstbatpbaconmedi nci
that § 2484 8°) Pads)peicst s of race as understood in t
Amendment wWasmedgptrade, color,*ThtiFéedonh OCirrauait
drew support for thatgronsilauamnsadlonfimdipsmgae sSuppmort
as one f“irfmedmbnegr st hoaft certain religifolmiss tacardi maltli yo]n
perceivedc #F ub¢ hébstndfeatrted adflotiophas suppo:
c lfursoino nt h ¢Cofmgerte stsh aptal @icaeld mlemenidrcascamal
entation, gend?€wh iicdhe nftailtly, o mtnsdi dlel stalbel lsicgype o
ndment, in a sep®Sadendpartalga apdhuvdi domedd t hat
kuntios hp all viol eammlkodyygaad ntstt a frth ¢tblmWtwhaquat es t
se Whoamst of the [victiBAsdomditoogittha st Iper ce i
i tfautritomer con’fi n&¥Ttihtredes tsantnuvttey i ng t he histori
ationship bet wdaerd H¥ Citoonlgernecses acnodu 1sdl arvaetriyonal 1 y
sically attacking a person of a particular ra
eriority over fihegideddOoies hanvbeaanpsiso ybed simil art
s oni ntgh et os arneea wchot the Ir vessipleac)'tfaln)d ¢t Bd® federal ha
t*®UFtoers .i nstance, the SecoBXf adilrsc ucidtmifhobritda btlhya t

UJ*'&VJ'UH:'—""'UJ>OO
"’CDCD"O"".'TOE"*O
mm*ck<~gooo~“:'

color, or ethnicity that interfere with the ability of citizens to hold or use religious property without fear of attack,
violations of F¢E€amonal’ 5O0r iFmi3dalatl 4W.8” )(;“[ Section] 249 (Ca) (1)
authority under 8§ 2 ofthe Thr t e e nt h AMatch d MRt F”2 )3;d a't 1209 (“The portion of
under which Hatch was charged and convietd® U.S.C. § 249(a)(4)is a lawful exercise of the powers granted to

Congress by Section 2 of the Thirteenth Amendment. ”) .
423722F.3d at 1206.

424 See supr&Elements of a § 249(a)(1) Violation”

425 Hatch, 722 F.3d at 1205.
426 |d

4271d. (quoting 18 U.S.C. § 249 note (reprinting Pub. L. No.-BY] § 4702(8))).
“28ld(noting that Cemgriass csd aplsadddartdmns in a paragraph thaf

)

classifications to the Commer ctee rCrliatuosrei eosr” )Congress’s power
4291d. at 1206 (quoting 18 U.S.C. § 249(a)(1)).

4304

431|d.

432 United States v. Metcalf, 881 F.3d 641, 645 (8th Cir. 2018) (ditimghwith approval and concluding that with §

249(a) (1), “Congress 1 at i oeduidlehcg codsttutes abadge and incidéntof r aci al ly m
slavery”); United States vVv. Cannon, 750 F.3d 492, 502 (5th
249, observing that “racially mot i va tneAiericanssahdewass e was es s en
widely employed after the Civil War in an attempt to return Afridame r i cans to a position of de f
and holding that in “light of these facts, we cannot say t
moi vated violence is a badge or incident of slavery”); Unit
2021) (citingHatchwi t h approval, reviewing Congressional findings, a

Congress rationally detmined racially motivated violence is a badge and incident of slavery, and translated that
determination into the HCPA pursuant to its powers under S
4%3%Seee.g, United States v. Allen, 341 F.3d 870, 884 (9th Cir.

245(b)(2)(B) was a constitutional exercise of Congress's a
United States v. Nelson, 27738.164, 178, n.14 (2d Cir. 200@) Congr es s [ s ] power to enforce t
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Congsedhirteenth Amendment power to deter mine ba
prohibimotiavat@ald]l wi ofleoomcege amhli cnthamsata historica
slavery and it&*cognate institutions.

The Fourteenth Amendment

The Fourteenth Amendment *“Phtescltovdmt Rerctonsthra ¢!
Ame ndme nt p“npo Gtatd shall maké ar enforce any law which shall abridge the

privileges or immunities of citizens of the United States; nor shall atg 8eprive any person of

life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction

the equal pr ot*Scetcitoinoond fi itvhee Fdmwmwtse € nt h Amendment

t he p demforce, by appropate legislation, the provisions of this arti¢fé’

The scope of Congress’s authority to enforce the
due to the Supreme Court’ s Amendinentireaghesipnvate r pr et at i
conduct or just stataction?*® However, in2000,the Supreme Couih Morrison concluded that

“the Fourteenth Amendment, by i*ts very terms, pr

State action may come in a number of forms. For example, official state conduct, such as the

enactment ofegislation, qualifie$?° State action may also occur when the conduct of a private

individual or company involves state activifi} As Justice Frankfurter explained in the context

of the Fifteenth Amendment, stat e sanehow,ton require
some extent, there be an infusion of conduct by officials, panoplied with State power, into any
scheme” denyin* protected rights.

Amendment by enacting § 241 . . . is clear and undisputed
434 Nelson 277 F.3d at 1890.

435 Cannon 750 F.3d at 509.

436 J.S.ConsT. amend. XIV, § 1.

4371d. § 5.

438 CompareCivil Rights Cases, 109 U.S. 3, 11 (1883) (rejecting the power of Congress to regulate private conduct

under the Fourteenth Amendment and concluding that the Amendment governs only Statendttidn)ted States v.

Guest, 383 U.S. 745, 782 (1968yenma n , J . ,  cAonajerity of the megnbers(fthe Court expresses the view

today that [Section 5 of the Fourteenth Amendment] empowers Congress to enact laws punishing all conspiracies to

interfere with the exercise of Fourteenth Amendment rightstheher not state officers or others acting under the

color of state law are implicatedintbeons piracy. ”) (footnote omitted). For an e x
Court’s Fourteenth Amendment prece®23ULS. 598 622¢(200@Qner ally Uni't
(chronicling history of Fourteenth Amendment jurisprudence).

439 Morrison, 529 U.S. at 621.

440Seege.g, Brown v. Bd. of Educ., 347 U.S. 483, 493, 495 (195dpplemented 1§49 U.S. 294 (1955) (holding that

statemandated school segregation violated the Fourteenth Amendise)/SARONALD D. ROTUNDA & JOHNE.

NOWAK, TREATISE ONCONSTITUTIONAL LAW-SUBSTANCE& PROCEDURES 16.1(a) (May 2020 Updaté)When a

legislature, exeutive officer, or a court takes some official action against an individual, that action is subjected to

review under the Constitution, for the official act of any governmental agency is direct governmental action and

therefore subject to the restraintsofi e Constitution. ”) .

441 Burton v. Wilmington Parking Auth., 365 U.S. 715, 716 (1961) (holding that state action occurred within the
context of the Fourteenth Amendment when a private coffee shop refused to serve an African American customer, and
that coffee shop was situated in a governmemt parking garage, and a lessee of a government authority).

442Terry v. Adams, 345 U.S. 461, 473 (1953) (Frankfurter, J., concurring).

Congressional Research Service 48



Overview of Federal Hate Crime Laws

Congress haseeminglyused its authority under Section Five of the Fourteenth Amengdment

sometimes in conjution with other sources of authorityy pass numerous hate crime

provisions* Case lanexaminingthe limitsofCon gr e s s > s F o u rpoweeimtheh Ame n d me
contextof these statutes scarcehowevert** This may be because federal courts have

sometimegdeclined to addregsourteenth Ametiment challenges to hate cristatutesand have

instead resolvethem under otheronstitutional provisions such as the Thirteenth Amendri{ént.

It could also be becausize government has sometimes avoided Fourteenth évmemt

arguments idefendingfederal hate crime statutem constitutional challengeseemingly due

to the difficulty of satisfying the state action requiremeith respect to conduct undertaken by

private individualg®

The Fifteenth Amendment

Lik&he Thirteenth and Fourteenth Amendment s, t he
Recons t*fTuhcet iFoinf.t e e nt h A me*tfhRp nightot citizens ofthe dnited t h a t

States to vote shall not be denied or abridged by the United States or Stamgn account of

race, color, or pr e YiSectionTwe ob thedFiftaentroAmendnfients e r vi t ude .
grants Congress the “power to efforce this artic

The Fifteemtwh sAmemdmeai badl hy’bauthat ei gotoovsness of
standartoahbhpearsel amnsdtda tseo maecwthiaotn, under the Fifte
inclgwder nanemd mdt as pweilvla daesva tdhuaatd tseefr it @s ni n

circum®Theceshiosme vlearc,k ocfh aclalseen glisghvemi ts of Congres

4433ege.g, Screws v. United States, 325 U.S. 91, 98 (1945) (plurality opigéo)aining that predecessor to § 242

“was enacted to enforce t hsupr@notelblt(diseussindhorighianad 242)18eRER.” ) ; Lampe,
NO. 90721, at 18443 (1967) (discussing sources of constitutional authority for § 245).

444\ith respect to § 249(a)(2), there is little case law in genges.supraaote78. As for 88 242 and 245, additional

targeted searches yielded little if any relevant material on this issue. With respect to § 245 these searches entailed

searching within results on Westlaw of édl cases citing to § 245 for the following terms and connector searches:

TI(United States) AND (245 /p fourteenth /p congress); TI(United States) AND (245 /p fourteenth /p enact!); TI(United

States) AND (245 /p fourteenth /p legislat!). With respect2d® these searches entailed searching within results on

Westlaw of federal cases citing to § 242 for the same term
445 Sege.g, United States v. Sandstrom, 594 F.3d 634, 660 (8th Cir. Z010B e c a us ¢ 8R45ishwalidd t h at
exercise of Congress’s power under the Thirteenth Amendmen
constitutionakhallengeso §2 4 5; se@ alsdJnited States v. Furrow, 125 F. Supp. 2d 1178, 1180 (C.D. Cal. 2000)

(dedining to discuss Fourteenth Amendment challenge to § 245 and instead resolving challenge with respect to

commerce power).

446 Seee.g, United States v. Nelson, 277 F.3d 164, 174 (2d Cir. 2002) (noting that the government avoided argument

under the~ourteenth Amendment and speculating on its reasoning).

447 United States v. Cannon, 750 F.3d 492, 509 (5th Cir. 2014).

448.S.ConsT. amend. XV, § 1.

4491d. § 2.

4%0g5eee.g, James v. Bowman, 190 U.S. 127, 1309chpupartsto) ( “These au
punish purely individual action cannot be sustained as an appropriate exercise of the power conferred by the 15th
Amendment upon Congress to prevent action by the state thr

accordRICH, supranote415§ 1 2 : 2 0 Tha Kifieentth Amendmént was, by traditional construction, limited to
state action. 7).

451 SeeTerry v. Adams345 U.S. 461 (1953 plurality opinion).In Terry, athreeJustice plurality of the Supreme
Court held that the exclusion of African Americans from a primary election violated the Fifteenth Amendment,
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Fifteenth Amendment authority t®Cbagrekstaasn th
seemirneg liylda wtnh or i tsye vtham & &nperrdivmesoifotnesn in conjunct i
wit h sotulrecre s o*fF ainntsht,oarfiataygr ess invoked its Fiftee
aut hority i fSercadtdippe a§ s24. closely tisack the Fi

goal of protec,fiomrg e tblayem pdricoghhitb ittoi nvgontyven per § ene nc e
affording others an opportunity t%Congeewsthost
alswvokesd aut hority under the Fifteenth Amendmen:t
24%and “YWRi,ch focus generfaldly adn r&gmhrtisvbtrioandl gf

Overview of Select HatheCri me
11*TCongress

As legislation proposed in the 117th Congress il
tools to addres scrheaagteianngt i pkiorgan@tms ¢ s donges by fed
agenfaeslitating data gathmaong ¢PF mmnds xampmltei,ng t a

although the primary was unofficial ,gouemingovguntarg t ald.. By st at e
at 463.According to the plurality, the primary contravened the Fifteenth Amendment because it was still integral to the

elective process and the outcome of the general eleticat. 469 (discussing how private primary relates to official

primary and general election overseen by governmant). t he Supreme Court explained in a
action [is] present in the exercise by a privacksen ent ity of
v. Metro. Edison Co419 U.S. 345, 352 (1974) (citing, inter ali@rry, 345 U.S. at 461).

452 For example, as of March 31, 2022, a search of citing references to § 241 within Westlaw yielded 22 federal cases

using the phrase “Fifteenth Amdndmento” §i 24tlhe Ofamdoparagdra
in the title, as would be expected in a federal criminal case. Identical searches for §8 242 and 245 produced even fewer

results.

453 See infranotes454-458
454 S, ReP. N0. 90-721, at 184143 (1967).
45518 U.S.C. § 245.

456 Sege.g, United States v. Comstock, 560 U.S. 126, 136 (2010) (citifix fparteYarbrough, 110 U.S. 651 (1884));

accordUnited States v. Price, 383 U.S. 787,805 (1966)We cannot doubt that the purpose e
reach assaults upaights under the entire Constitution, including the Thirteenth, Fourteenth and Fifteenth

Amendment s, and not merely under part of i1t.”).

457 SeeUnited States v. Otherson, 637 F.2d 1276, 1280 (9th Cir. 1980) (chronicling historical relationship between

§ 242and the Fifteenth Amendment); United States v. Boone, 110 F. Supp. 3d 909, 916 (S.D. lowa 2015) (describing
origins of § 242 and its relationship to the Fifteenth Amendment); United States v. Solomon, 419 F. Supp. 358, 368 (D.
Md . 1976) ( e[pusuanmtitorits povger to requlate irfterstate commerce and to enforce, by appropriate
legislation, the provisions of the thirteenth, fourteenth, and fifteenth amendments, Congress has enacted numerous
enforcement schemes i nvohlay§242% ftfH68d.28 1121(4tmGiryl97&Ge ner al ” s u

458 See supr&ConspiracyAgainstFree Exercise or Enjoyment Bights, 18 U.S.C. 8 241 a Begprivation ofRights
under Color of law, 18 U.S.C. 842

459 Sege.g, Prevention of Antimmigrant Violence Act of 202H.R. 2536 117th Cong. (2021) (proposing responses

to hate crimes including modifying laws governing Vvisas an
assist nortitizenvictims of hate crimes); Domestic Terrorism and Hate Crimes Prevention Act of 20233 117th

Cong. (2021) (establishing interagency ¢t a-Baziinfiltcaion e t o “anal
of the uniformed services and Federal law enforcement agen
orhatecrims 1l iaison to each field office 03 2000HR’392BIFth among ot |
Cong. (2021) (restricting firearms access for those convicted of certain hate crime misdemeanors or who received

enhanced sentences based on prohibited biases); Hate Crimes Commission Act®f PP23H.R. 1834 117th

Cong. (2021) (establishing federal hate crime commission to investigate and report on, among other things, hate crimes
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provides aneotvedvilewioifnmt e didm gtehdep olsla7ltsh Congres s
this latt%r approach.

George Floyd Justice H.nR.PPI12i80i ng Act ¢

Among ot her teh iFnlgosy,d tJhues tGecoer giHn RP o)1l 2w8h0incgh Apa s soef d
t he Houswo udnlda2r0i2fly,o ff hle8 rUe§aSc2l@2 prohi bition agains
subjecting any pet #doinf,f eurnednetr pcuonliosrh nsednntlsa,w,pai ns ,

account of “swmch ,peroslom ,b&i8pe candf ialaildny,. that prov
define ceretmentl awcenbierepplidangon of any press
windpipe, use of maneuvers that restrict blood o
restraints which prevent or[ &] adpnnpbasibnme hoirng or

pend®ty. omohredra r s utalme p yesoupackstablyn 4 aw e whHhaud de me nt
amoumt ptropbuhbhi st hthdia t2wth2e n 1 mp o s e d, bcaosleodr ,0 no rr acciet i z
status

Stop Hate CrimHsRAJ24D6 2021 (

The Stop Hate CHi ke §2ehetlasmethod2 @ 31 U S. C. § 249 wit
cilit ahtaitneg cfreidmer’®@purorseenctubt @ pthises only ’sshere a d
n douccctlh € 6 a ucseer toafi n characteristtilicesa e, agent heerr, pe
xual orientat?As, notegdendbebedcadisicewnt ours of
me what wtcllears,t bbwmte f b disenrtaelr parpepteeldl atthee cpohurrats e
owing oaf chaiwns atthieo nc o #°fHe. xRt. w264ull6dgled B&a n2 49 s o it
plitfese of the specific chacacterbestocy Mmost eadt

o v n v 6
T 50 0O O W

statistical trends,antributing factors to any increase in hate crimes, and law enforcement policies to reduce hate
crimes); Hate Crime Victim Assistance Act of 20BiLR. 2541 117th Cong. (2021) (ca¢ing grant programs for local
hate crime hotlines, among other things); Education Against Hate Crimes Act oH2B22539 117th Cong. (2021)
(requiring Department of Education award competitive grants aimed at hate crime prevention).

460 COVID-19 Hate Crimes Act, Pub. L. 1173, 135 Stat 265 (2021) (codified at 18 U.S.C. § 249(e); 34 U.S.C. 88
10101 NOTE, 30501 NOTE, 30507).

4#6lSege.g, Da vi HRs133147th Cong. (2021).

462 This sectiordoes not provida comprehensive overview of all federal hate crime legislation introduced in the 117th
Congress, but rather selects various examples for illustrptirposes.

46318 U.S.C. § 242.
464 George Floyd Justice in Policing Act of 202L.R. 1280 117th Cong. (2021).

465 press Release, Congressman Ted Lieu, Reps Lieu and McBath IstRiltc Stop Hate Crimes (April 8, 2021),
https://lieu.house.gov/medi@nter/presseleases/repeu-andmcbathintroducebill -stophatecrimes

46618 U.S.C. § 249.
467 See generally supraConduct OccurringBecause Qf »
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constitutional regulation of cofdfActonmdidngniconst
t homtwtf]equiringecticamshet wwenthia sedadf @atdanttudes and
imper missible actions ensures that the c¢criminal

little conne’®tTh olma ntgou atghee scurgignees.t s that it is at

fedgnafts mi ght dbret wiab wt orfy fshttandatd nlgoRbwacitwmed i
2417

Preventing Antisemi$ic]lHaR.e)3Grlidbmes Act

As mnoted above, 18 U.S. C. § 249 currently author
where the offense kinlvlolor saathualt tempattempted ki
s e x ua l*3Tafb uesneahcet ePdr,e vent i ng Ant i s emintoincg Fpatthee rCr i me
t hinegxspand 11 fe 1 fp dpdeorhmmietn ti tusn diethpeo sdietf immmd awmlt e thea

prior cummeirc i MOt oatre uthabw ef ccrr PMEh £ ebiohly. defines
hate c¢crime felony “suna schraibrhee 1bnyd ahrd st sat theasnl aoom ey «
el ement the uyso,y athrempteaad dusus e pef sphyorcphk ober ¢
of another because of any dicnu§®P249. perceived ch

Emmett Till and Will Brown Justicdl.fRor Victi
1727

ThEmmett Till and Will Brown JusHiRe )fadawvo Vil dt i ms

create a ne WLysntcahimuhtgec he nw oi ut¢dldendp p o h‘a i grtt wpeet ths on t o

viovateous hat¥Thermeasetanuté¢east thHeR. notable
172hd the Emmett TRinlalc tAendf iFilny a2c0h2i2wlgi Ae tt he Emmet t
Antilynching Act focused specH.fR.cabhi7/dmowa conspir
criminalizevtcofsaepcetriaocni e2sd Stjoof 2 4 Be 824 0n 901 of

468 Stop Hate Crimes Act of 202#,R. 2416 117th Cong. (2021).

469 4.

470 United States v. Miller, 767 F.3d 585, 592 (6th Cir. 2014).

ar|q.

21t is also possible that by lessening the required connec

conductH.R. 2416could face potential federalism challenges, sindee defendant’s prohibited bias
the federal jurisdictional hooks under § 249 (pursuant to the 13th Amend®eaupr&Matthew Shepard and
James Byrd Jr. Hate Crimes Prevention Act of 2009, 18 U.S.C. § 249.

473 See suprdable 2.

474 Preventing AntiSemitic Hate Crimes Actl.R. 3515 117th Cong. (2021).

475 1d.

476 Emmett Till and Will Brown Justice for Victims of Lynching Act of 20.R. 1727 117th Cong. (2021).
477 Supra“Emmett Till Antilynching Act (88 249(a)(5) and (a)(8))
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Civil Rights Acx6of9S.t’2 6. dR.4 21s7n78t Cl i mi t ed to <con
resulting in specifliy hnjméThoorhdaasthkee pieawd th edi
aut hordH.zR.ddb¥AfTerprofvidestdHod empyear s—oorf i mprison
longer when authost a¥®Gi bgnt hbeurdactmemg of the

Ant il ync Hi. Rg wWeant2e7 adfacted as 1 s, it cethdtcreate
is 1t would c oencceoinvsapbilrya ccireismitnoa Iviizol ate § 249, w
provisions prohibiting conspiracies to violate v

avoibdye dstri king the references to § 249, or spec
249 ( a()a()1)3) and not to the mnew subsections of § 2
Act .

478 Emmett Till and Will Brown Justice for Victims of Lynching Act of 20.R. 1727 117th Cong. (2021).
479 Id.

480 Id
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