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National Security Whistleblowers

Summary

To discharge its constitutional duties, Congress depends on information
obtained from the executive branch. Domestic and national security information is
provided through agency reports and direct communi cationsfrom department heads,
but |awmakersal so recei veinformation directly from empl oyeeswithin the agencies.
They take the initiative in notifying Congress, its committees, and Members of
Congress about alleged agency illegalities, corruption, and waste within the agency.
This type of information comes from a group known as whistleblowers.

Through such techniques as “gag orders’ and nondisclosure agreements,
Presidents have attempted to block agency employees from coming directly to
Congress. In response, Congress has enacted legislation in an effort to assure the
uninterrupted flow of domestic and national security information to lawmakers and
their staffs. Members of Congress have made it clear they do not want to depend
solely on information provided by agency heads. Overall, theissue has been how to
protect employees who are willing to alert Congress about agency wrongdoing.

The first procedures enacted to protect agency whistleblowers appeared in the
Civil Service Reform of 1978. It also contained language that excluded protections
to whistleblowers who work in federal agencies involved in intelligence and
counterintelligence. 1n 1989, Congress passed the Whistleblower Protection Actin
an effort to strengthen statutory protections for federal employees who assist in the
elimination of fraud, waste, abuse, illegality, and corruption. That statute continued
the exemption for national security information. It did not authorize the disclosure
of any information by an agency or any personthat is (1) specifically prohibited from
disclosure by any other provision of law, or (2) “specifically required by Executive
order to be kept secret in the interest of national defense or the conduct of foreign
affairs.”

Several statutes apply expressly to national security information. Congress has
passed aseries of lawsknown collectively asthe Military Whistleblowers Protection
Act, under which members of the military may give information to Members of
Congress. It aso passed the Intelligence Community Whistleblower Protection Act
of 1998 to encouragethereporting to Congress of wrongdoingwithintheintelligence
agencies. In crafting this legidlation, Congress has sought to balance its need for
information with national security requirements, giving intelligence community
whistleblowers access to Congress only through the intelligence committees. For
legal analysis see CRS Report 97-787 A, Whistleblower Protections for Federal
Employees, by L. Paige Whitaker and Michael Schmerling.

This report will be updated as events warrant.
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National Security Whistleblowers

Congress and the President have often collided over access to information
within the executive branch. Although executive officials recognize that they have
aduty to keep Congressinformed and to share agency documents, domestic as well
as national security, on some occasions the executive branch will invoke different
types of privileges to block congressional access. Congressional committees can
issue subpoenas and either house may hold executive officials in contempt for
refusing to release documents or to testify. However, those measures are extreme
and are taken only after customary efforts to find a compromise have collapsed. In
the midst of some of these confrontations, Presidents haveissued ordersto executive
agenciesto limit information to Congress, particularly to prevent agency employees
from going directly to Congress. Congress has responded with statutes to keep the
lanes of information open.

In cases involving the reporting of sensitive information related to national
security, Congress has balanced the competing interests of keeping lawmakers
informed while safeguarding secrets. For example, the Intelligence Community
Whistleblower Protection Act of 1998 encourages employees of the Intelligence
Community to contact Congress but only through the Intelligence Committees.

Introduction

Agency whistleblowers operate within asystem of mixed messages. Ontheone
hand, the Code of Ethics adopted by Congress in 1958 directs all government
employees to “expose corruption wherever discovered.”! Over the years, agency
employees have received credit for revealing problems of defense cost overruns,
unsafe nuclear power plant conditions, questionable drugs approved for marketing,
contract illegalitiesand improprieties, and regul atory corruption.? Ontheother hand,
exposing corruption can result in their being fired, transferred, reprimanded, denied
promotion, or harassed. In 1978, a Senate panel found that the fear of reprisal
“renders intra-agency communications a sham, and compromises not only the
employee, management, and the Code of Ethics, but aso the Constitutional function
of congressional oversight itself.”?

1 72 Stat. B12 (1958) (H. Con. Res. 175).

2TheWhistleblowers: A Report on Federal EmployeesWho Disclose Actsof Governmental
Waste, Abuse, and Corruption, prepared for the Senate Committee on Governmental Affairs,
95th Cong., 2nd sess. 1 (Comm. Print, Feb. 1978).

% 1d. at 49.
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Enacting statutory rights for whistleblowers and establishing new executive
agenciesto protect those rights has not produced the protections that some expected.
As explained in this report, the Office of Special Counsel, the Merit Systems
Protection Board, and the Federal Circuit——the agencies created by Congress to
safeguard the rights of whistleblowers——have not in many cases provided the
anticipated protectionsto federal employees. National security whistleblowerswere
exempted from the Civil Service Reform Act of 1978 and the Whistleblower
Protection Act of 1989. Some protections are available in statutes passed in recent
years, including the Intelligence Community Whistleblower Protection Act of 1998.
Individual Members and congressional committees have attempted to provide long-
term protections to whistleblowers, enabling them to provide the kinds of agency
information that Congress wants without costs and injuries to their government
careers.

The purpose of this report is to explore the statutory and political protections
available to nationa security whistleblowers. First, an examination of the Civil
Service Reform Act and the Whistleblower Protection Act will explain why national
security whistleblowers were excluded from the protections provided in those
statutes. Second, to the extent that those statutes are considered models to protect
national security whistleblowers, the experience of the Office of Special Counsel, the
Merit Systems Protection Board, and the Federal Circuit is relevant in evaluating
protections for national security whistleblowers.

Whistleblower activity is often viewed as a struggl e between the executive and
legislative branches. Presidents may decide to centralize control of agency
information by requiring the agency head to approve the release of any information.
Membersof Congressregularly expressaneed to obtaininformation from employees
within the agency, without seeking the approval of the agency head. This conflict
between the branches is seen in the issuance of executive orders by Presidents
Theodore Roosevelt and William Howard Taft in 1902 and 1909 and the resulting
legislation——the Lloyd-LaFollette Act of 1912——adopted by Congress to
maintai n accessto agency information. Theconstitutionality of the Ll1oyd-LaFollette
Act continues to be challenged today by the Justice Department.

“Gag Orders” and Lloyd-LaFollette

Both Presidents Theodore Roosevelt and William Howard Taft threatened tofire
agency employees who attempted to contact Congress. Employeeswere ordered to
communicate only through the head of their agency. Congressresponded by passing
legislation intended to nullify that policy and allow employeesto contact lawmakers,
committees, and legidative staff.

The “Gag Orders”

President Theodore Roosevelt issued an order in 1902 to prohibit employees of
executivedepartmentsfrom seeking to influencelegislation “individually or through
associations’ except through the heads of the departments. Failureto abide by this
presidential order could result in dismissal from federal service. The order read:
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All officers and employees of the United States of every description, servingin
or under any of the executive departments or independent Government
establishments, and whether so serving in or out of Washington, are hereby
forbidden, either directly or indirectly, individually or through associations, to
solicit an increase of pay or to influence or attempt to influence in their own
interest any other |egisl ation whatever, either before Congressor itscommittees,
or in any way save through the heads of the departments or independent
Government establishmentsin or under whichthey serve, on penalty of dismissal
from the Government service.*

In 1909, President William Howard Taft prepared a similar order, this one
forbidding any bureau chief or any subordinate in an agency from going directly to
Congress concerning legislation, appropriations, or congressional action of any kind
without the consent and knowledge of the department head. Here is the language:

Itishereby ordered that no bureau, office, or division chief, or subordinatein any
department of the Government, and no officer of the Army or Navy or Marine
Corps stationed in Washington, shall apply to either House of Congress, or to
any committee of either House of Congress, or to any Member of Congress, for
legidlation, or for appropriations, or for congressional action of any kind, except
with the consent and knowl edge of the head of the department; nor shall any such
person respond to any request for information from either House of Congress, or
any committee of either House of Congress, or any Member of Congress, except
through, or as authorized by, the head of his department.®

Lloyd-LaFollette Act

Through language added to an appropriations bill in 1912, Congress rejected
these presidential orders. Congressional debate emphasized the concerns of
lawmakers that the orders, left unchecked, would put congressional committeesin
the position of hearing “only one side of a case’: the views of Cabinet officias.
Lawmakers wanted to hear from the rank-and-file members of a department, who
could disclose what departments did not want communicated. Some Members of
Congress argued that they would not place the welfare of citizens*“in the hands and
at the mercy of the whims of any single individual, whether he is a Cabinet officer
or anyone else.”® They insisted on access to agency employees and their complaints
and observations about the conduct of their supervisors.” Legidative language was
drafted to ensure that agency employees could exercise their constitutional rightsto
free speech, to peaceable assembly, and to petition the government for redress of
grievances.®

During House debate, some legislators objected to the presidential ordersasan
effort by Presidents to prevent Congress “from learning the actual conditions that

4 48 Cong. Rec. 4513 (1912).

°|d.

5 |d. at 4657 (statement of Rep. Reilly).
" 1d.

8 |d. at 5201 (statement of Rep. Prouty).
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surrounded the employees of the service.”® If agency employees were required to
speak only through the heads of the departments, “there is no possible way of
obtaining information excepting through the Cabinet officers, and if these officials
desire to withhold information and suppress the truth or to conceal their official acts
it is within their power to do so0.”*° If no agency employee was alowed to speak
directly to Congress and could communicate only through the department and
eventually the Cabinet officer, “then thisis an aristocratic Government, dominated
completely by the official family of the President.”** Another legislator remarked:
“The vast army of Government employees have signed no agreement upon entering
the service of the Government to give up the boasted liberty of the American
citizens.”*?

Those themes also emerged during Senate debate. One Senator said “it will not
do for Congress to permit the executive branch of this Government to deny to it the
sources of information which ought to be free and open to it, and such an order as
this, it seems to me, belongs in some other country than the United States.”** The
language used to counter the presidential orderswas added as Section 6 to the Postal
Service AppropriationsAct of 1912. Section 6, known asthe LIoyd-LaFollette Act,
provides for procedural safeguards to protect agency officials from arbitrary
dismissalswhen they attempt to communicate with Congress. Thefinal sentence of
Section 6 reads: “The right of persons employed in the civil service of the United
States, either individually or collectively, to petition Congress, or any Member
thereof, or to furnish information to either House of Congress, or to any committee
or member thereof, shall not be denied or interfered with.”

Section 6 was later carried forward and supplemented by the Civil Service
Reform Act of 1978 and is codified as permanent law.™ The conference report on
the 1978 statute explained why Congress depends on agency employees to disclose
information directly to the legislative branch. The Civil Service Reform Act placed
limitations on the kinds of information an employee may publicly disclose without
suffering reprisal, but the conference report stated that there was “no intent to limit
theinformation an employee may provideto Congressor to authorize reprisal against
an employee for providing information to Congress.” Nothing in the statute was to
be construed “as limiting in any way the rights of employees to communicate with
or testify before Congress.”

° 1d. at 5235 (statement of Rep. Buchanan).

10 14, at 5634 (statement of Rep. Lloyd).

2d.

12 1d. at 5637 (statement of Rep. Wilson).

13 |4, at 10674 (statement of Sen. Reed).

14 37 Stat. 555, § 6 (1912).

15 5U.S.C. § 7211 (2000).

6 S, Rept. No. 95-1272, 95th Cong., 2nd sess. 132 (1978).
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As codified in 1978, the “right of employees, individually or collectively,” to
petition Congress becomes an enforceable right, and other prohibited personnel
practicesareidentified.” TheU.S. Code now providesthat various qualificationsto
the provision on prohibited personnel practices“ shall not be construed to authorize
the withholding of information from the Congress or the taking of any personnel
action against an employee who discloses information to the Congress.”*8

Civil Service Reform Act of 1978

Congress passed legidation in 1978 to abolish the Civil Service Commission
and create such new institutions as the Office of Personnel Management (OPM), the
Merits Systems Protection Board (M SPB), and the Office of Special Counsel (OSC).
The statute was the first to establish procedural protections for whistleblowers, but
also recognized an exception for the national security area. Because of conflicting
values in the legislation, however, whistleblowers never received the anticipated
protections, and Congress took note of that a decade later when it passed the
Whistleblower Protection Act of 1989.%° This record is examined in subsequent
sections on “Whistleblower Protections in Practice” and “Congressional Action,
1986-88." Asexplainedinthisreport, the statutory safeguardsin the Whistleblower
Protection Act did not meet the expectations of somelawmakers, agency empl oyees,
and private organizations.

Whistleblowers

The Civil Service Reform Act included the following as one of nine merit
systems principles: “Employees should be protected against reprisal for the lawful
disclosure of information which the employees reasonably believe evidences (A) a
violation of any law, rule, or regulation, or (B) mismanagement, a gross waste of
funds, an abuse of authority, or a substantial and specific danger to public health or
safety.”®

The Senate Committee on Governmental Affairs, inreportingthebill, remarked
that “Often, the whistle blower's reward for dedication to the highest moral
principles is harassment and abuse. Whistle blowers frequently encounter severe
damageto their careers and substantial economicloss.” Protecting these employees
who disclose government illegality, waste, and corruption “isamajor step toward a
more effective civil service. . .. What is needed is a means to assure them that they

792 Stat. 1216-17, § 703(a)(2) (1978). The section on prohibited personnel practices
provides: “This subsection shall not be construed to authorize the withholding of
information from the Congress or the taking of any personnel action against an employee
who discloses information to the Congress.” 1d. at 1117.

8 5U.S.C. § 2302(b) (sentence following para. 12) (2000).
19 103 Stat. 16, § 2 (1989).
20 92 Stat. 1114, § 2301(b)(9) (1978).
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will not suffer if they help uncover and correct administrative abuses.”* The House
Committee on Post Officeand Civil Service, initsreport, said that the bill “prohibits
reprisals against employees who divulge information to the press or the public
(generally known as “whistleblowers’) regarding violations of law, agency
mismanagement, or dangers to the public’'s health and safety.””? The House
committee therefore anticipated that the whistleblower could report on wrongdoing
not only through agency channels but also to the press and the public. In
supplemental views in this committee report, Representative Pat Schroeder linked
whistleblower protection to the needs of legislative oversight: “If wein Congressare
going to act as effective checks on excessesin the executive branch, we have to hear
about such matters.”#

During floor debate, Senator Jim Sasser stated that “ patriotic employees who
bring examples of official wrongdoing to the public’s attention have, in the past,
enjoyed no meaningful protection against reprisalsby their supervisors.” Hereferred
to“too many” examplesof federal employeesfinding themselves*“fired, transferred,
or deprived of meaningful work simply because they were brave enough to placethe
public interest ahead of their own personal career interest.” He saw no reason why
an employee “should have to risk his career and his family’s financia stability for
performing a public service.”*

Special Counsel

In recommending the Civil Service Reform Act, President Jimmy Carter
proposed an Office of Special Counsel “to investigate merit violationsand to protect
the so-called whistleblowerswho expose gross management errorsand abuses.” ® At
a news conference, he looked to the Specia Counsel to protect “those who are
legitimate whistleblowers and who do point out violations of ethics, or those who
through serious error hurt our country.”? The House Committee on Post Office and
Civil Service, in reporting the bill, said that the Special Counsal “will have broad
authority to investigate, particularly ‘whistleblower’ cases.”?’

The statute looked to the Special Counsel to protect the interests of
whistleblowers. The Special Counsel, appointed to a term of five years with the
advice and consent of the Senate, was directed to “investigate alegationsinvolving
prohibited personnel practicesand reprisalsagainst Federal employeesfor thelawful

2 S.Rept. No. 95-969, 95th Cong., 2nd sess. 8 (1978).

2 H Rept. No. 95-1403, 95th Cong., 2nd sess. 4 (1978).
% |d. at 387.

24 124 Cong. Rec. 27548 (1978).

% Ppublic Papers of the Presidents, 1978, I, at 437.

% 1d. at 441.

% H.Rept. No. 95-1403, 95th Cong., 2nd sess. 4-5 (1978).
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disclosureof certaininformation and may filecomplaintsagainst agency officialsand
empl oyees who engage in such conduct.”?

National Security Exception

As the Senate Committee on Governmental Affairs explained in reporting the
Civil Service Reform Act, it was not intended to protect whistleblowers “who
disclose information which is classified or prohibited by statute from disclosure.” %
It wasthe committee’ sunderstanding that “ section 102(d)(3) of the National Security
Act of 1947, which authorizes protection of national intelligence sources and
methods, has been held to be such a statute.” *

The section on prohibited personnel practicesin the Civil Service Reform Act
covered all executive agencies but did not include “the Federal Bureau of
Investigation [FBI], the Central Intelligence Agency [CIA], the Defense Intelligence
Agency [DIA], the National Security Agency [NSA], and, as determined by the
President, any Executive agency or unit thereof the principal function of whichisthe
conduct of foreign intelligence or counterintelligence activities.”!

Prohibited personnel practicesin the FBI were treated in another section of the
statute.®® During House debate, Representative Pat Schroeder argued that the FBI
whistleblower protections were “necessitated, in part, by the woeful history of this
agency in terms of eliminating internal wrongdoing.” She stated that an FBI
employee “is guaranteed protection if he or she follows the procedures set out.” If
the employee decided to make public disclosures of the wrongdoing, “this statute
does not serve as authorization for the Bureau to take reprisals. The genera policy
of protecting whistleblowers runsto all Government instrumentalities.”*

Suchintelligence agenciesasthe CIA andthe DIA werenot specifically covered
by the Civil Service Reform Act. Moreover, a subsection on actions to be taken by

% 9 Stat. 1112, § 3(4).
% S,Rept. No. 95-969, 95th Cong., 2nd sess. 8 (1978).

%0 1d. at 21-22. Section 102(d)(3) of the National Security Act of 1947 provides: “For the
purpose of coordinating the intelligence activities of the several Government departments
and agencies in the interest of national security, it shall be the duty of the [Centra
Intelligence] Agency, under the direction of the National Security Council . . . to correlate
and evaluate intelligence relating to the national security, and provide for the appropriate
dissemination of such intelligence within the Government using where appropriate existing
agenciesand facilities: Provided, That the Agency shall have no police, subpena[sic], law-
enforcement powers, or internal-security functions: Provided further, That the departments
and other agencies of the Government shall continue to collect, evaluate, correlate, and
disseminate departmental intelligence: And provided further, That the Director of Central
Intelligence shall be responsible for protecting intelligence sources and methods from
unauthorized disclosure.” 61 Stat. 498.

3 92 Stat. 1115, § 2302(8)(2)(C)(ii) (1978).
#1d. at 1117, § 2302.
% 124 Cong. Rec. 34100 (1978).
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authorized supervisory employees referred to the special category of confidential or
secret information. Supervisors were prohibited from taking or failing to take a
personnel action with respect to any employee or applicant for employment as a
reprisal for a disclosure of information by an employee or applicant which they
reasonably believed evidences (1) aviolation of any law, rule, or regulation, or (2)
mismanagement, a gross waste of funds, an abuse of authority, or a substantial and
specific danger to public health or safety “if such disclosure is not specifically
prohibited by law and if such information is not specifically required by Executive
order to be kept secret in the interest of national defense or the conduct of foreign
affairs.”* The language recognized the President’s authority to designate certain
information asconfidential or secret, excluding national security whistleblowersfrom
automatic protection. However, Representative Schroeder argued that the Civil
Service Reform Act “applies the merit system principles to al units of the Federal
Government,” and that “while specific enforcement provisions are not mandated for
agencieslike CIA and GAO, thelegislation makesit clear that whistleblowersshould
be protected in these agencies.”*

In the event the Special Counsel received from an agency employee foreign
intelligence or counterintelligence information, “the disclosure of which is
specifically prohibited by law or by Executive order,” the statute directed the Special
Counsdl to transmit that information to the House Permanent Select Committee on
Intelligence and the Senate Select Committee on Intelligence.*® The Specia Counsel
was directed to make available to the public alist of noncriminal mattersreferred to
agency heads, but “ shall take stepsto ensurethat any such publiclist doesnot contain
any information the disclosure of which is prohibited by law or by Executive order
requiring that information be kept secret in the interest of national defense or the
conduct of foreign affairs.”*’

Communications with Congress

The Senate Committee on Governmental Affairs added to the bill a provision
to ensurethat nothing in the section on prohibited personnel practices*will authorize
the withholding of any information from Congress, or will sanction any personnel
action against an employee who discloses any information to aMember of Congress
or its staff, either in public session or through private communications.” Moreover,
nothing in the bill was to be construed “as limiting in any way the rights of
employees to communicate with or testify before Congress, such asisprovided in 5
U.S.C. 7102 (right to furnish information protected), or in 18 U.S.C. 1505 (right to
testify protected).”*®

% 92 Stat. 1116, § 2302(b)(8).

% 124 Cong. Rec. 34100 (1978).

% 92 Stat. 1127, § 1206(b)(9).

¥ 92 Stat. 1128, § 1206(d).

% S.Rept. No. 95-969, 95th Cong., 2nd sess. 23 (1978).
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The conference report, in adopting the Senate provision, explained that it “is
intended to make clear that by placing limitations on the kinds of information any
employee may publicly disclose without suffering reprisal, thereisno intent to limit
theinformation an employee may provideto Congressor to authorize reprisal against
an employee for providing information to Congress.” As further explanation:

For example, 18 U.S.C. 1905 prohibits public disclosure of information
involving trade secrets. That statute does not apply to transmittal of such
information by an agency to Congress. Section 2302(b)(8) of thisact would not
protect an employee against reprisal for public disclosure of such statutorily
protected information, but it is not to be inferred that an employee is similarly
unprotected if such disclosure is made to the appropriate unit of the Congress.
Neither title | nor any other provision of the act should be construed as limiting
in any way the rights of employees to communicate with or testify before
Congress.®

Asenacted, the subsection of prohibited personnel practices statesthat it “ shall
not be construed to authorize the withholding of information from the Congress or
the taking of any personnel action against an employee who disclosesinformation to
the Congress.”*°

Inspectors General

In the same year that Congress passed the Civil Service Reform Act, it
completed action on legislation to establish offices of inspectors general in twelve
executiveagencies. Moreinspectorsgeneral would becreated in subsequent statutes.
The purpose was to create independent offices “to conduct and supervise audits and
investigationsrel ating to programsand operations” inthese agencies.* Theseoffices
were expected “to prevent and detect fraud and abuse in, such programs and
operations.” #?

inspectors general were authorized to receive and investigate complaints or
information received from agency employees concerning the “ possi bl e existence of
an activity constituting aviolation of law, rules, or regulations, or mismanagement,
gross waste of funds, abuse of authority or a substantial and specific danger to the
public health and safety.”** Supervisors were prohibited from taking or threatening
to take “any action against any employee as a reprisal for making a complaint or
disclosing information to an inspector general, unlessthe complaint was made or the

% S Rept. No. 95-1273, 95th Cong., 2nd sess. 132 (1978). The same language appearsin
H.Rept. No. 95-1717, 95th Cong., 2nd sess. 132 (1978) (conference report).

© 92 Stat. 1117 (1978).

“ 92 Stat. 1101, § 2(1) (1978).
2 |d. at § 2(2)(b).

% |d. at § 7(a).
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information disclosed with the knowledge that it was false or with willful disregard
for itstruth or falsity.”*

In reporting the section on employee complaints, the Senate Committee on
Governmental Affairs remarked: “Because of the employee's position within the
agency, employee complaintscarry withthem ahigh likelihood of reliability.” Given
the difficulty of “blowing the whistle” on one's supervisors or colleagues, “the
situation may often be serious.” The committee believed that “most employees
would much prefer an effective channel insidethe agency to pursue complaintsrather
than seeking recourse or publicity outside the agency. This preference should be
encouraged.”*

Thelegidlative history of the Civil Service Reform Act anticipated that federal
agency whistleblowers would report wrongdoing not only to their supervisors but to
Congress, thepublic, andthepress. In contrast, theinspectorsgeneral statute of 1978
authorized a set of proceduresthat were entirely in-house. ThelGswere directed to
keep Congress*“fully and currently informed about problemsand deficienciesrel ating
to the administration of such programs and operations and the necessity for and
progressof correctiveaction.”* Inspectorsgeneral would furnish semiannual reports
to agency heads, who would transmit the reports without change to appropriate
committees and subcommittees of Congress.”

Defense Department I1G

In 1982, Congress created an inspector general in the Defense Department,
authorized to direct audits and investigations that require access to information
concerning (1) sensitive operationa plans, (2) intelligence matters, (3)
counterintelligence matters, (4) ongoing crimina investigations by other
administrative units of the Defense Department related to national security, and (5)
“other matters the disclosure of which would constitute a serious threat to national
security.”*® The |G would serve as the principal adviser to the Secretary of Defense
“for mattersrelating to the prevention and detection of fraud, waste, and abusein the
programs and operations of the Department.”*

The IG statute provided that nothing in the section “shall be construed to
authorize the public disclosure of information which is (A) specifically prohibited
from disclosure by any other provision of law; (B) specifically required by Executive
order to be protected from disclosure in the interest of national defense or national
security or in the conduct of foreign affairs; or (C) a part of an ongoing criminal
investigation.” However, nothing in that section or in any other provision of the

“ |d. at § 7(c).

% S Rept. No. 95-1071, 95th Cong., 2nd sess, 35-36 (1978).
% 92 Stat. 1101, at § 2(3).

7 |d. at 1103, § 5(h).

“ 96 Stat. 751, § 8(b)(1) (1982).

© 1d., § 8 (c)(1).
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statute” shall be construed to authorize or permit thewithhol ding of informationfrom
the Congress, or from any committee or subcommittee thereof.”

A Statutory IG for the CIA

The Central Intelligence Agency had an Office of Inspector General, but it was
not statutory. Beginningin 1952, the CIA administratively established the position
of IG.** The limitations of that office were underscored by the Iran-Contra affair,
which became publicin November 1986 and highlighted the extent to which the CIA
and other executive agencieshad failed to comply with statutory restrictions and had
not testified fully and accurately to congressional committees about covert
operations.® One of the recommendations by the House and Senate Iran-Contra
Committees in November 1987 was the creation of an independent statutory 1G
confirmed by the Senate. The committees concluded that the existing Office of
Inspector General in the CIA “appears not to have had the manpower, resources or
tenacity to acquire key facts uncovered by other investigations.”>®

During hearings on March 1, 1988, by the Senate Intelligence Committee,
Senator Arlen Specter reviewed some of the mi sl eading testimony that Congress had
received about the Iran-Contra affair, including testimony from the CIA.>* The next
year, Congress established an inspector general for the CIA, “appropriately
accountable to Congress’ and designed to “promote economy, efficiency, and
effectivenessin the administration of such programsand operations, and detect fraud
and abuse in such programs and operations.”* The IG would provide a means of
keeping the Director of the CIA “fully and currently informed about problems and
deficienciesrelating to the administration of such programs and operations, and the
necessity for and the progress of corrective action,” and would ensure that the House
and Senate Intelligence Committees “are kept similarly informed of significant
probl ems5 E;’;\nd deficiencies aswell asthe necessity for and the progress of corrective
actions.”

The I1G reports directly to and is under the general supervision of the director,
who may prohibit the IG “from initiating, carrying out, or completing any audit,
inspection, or investigation if the Director determines that such prohibition is
necessary to protect vital national security interests of the United States.” In
exercisingthat power, thedirector shall submit “an appropriately classified statement

% |d. at 752-53.

*L CRS Report 89-129 GOV, Office of Inspector General in the Central Intelligence
Agency: Development and Proposals, by Frederick M. Kaiser, February 27, 1989.

%2 Report of the Congressional Committee Investigating the Iran-ContraAffair, H.Rept. No.
100-433 and S.Rept. No. 100-216, 100th Cong., 2nd sess. (1987).

3 |d. at 425.

4“3, 1818——ToEstablishan Independent I nspector General,” Hearingsbeforethe Senate
Select Committee on Intelligence, 100th Cong., 2nd sess. 53-54 (1988).

55 103 Stat. 1711, § 801 (1989).
% |d, at 1711-12.
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of the reasons for the exercise of such power within seven days to the intelligence
committees.”

The creation of the |G also included awhistleblower provision. ThelG would
receive and investigate “ complaints or information from an empl oyee of the Agency
concerning the existence of an activity constituting a violation of laws, rules, or
regulations, or mismanagement, gross waste of funds, abuse of authority, or a
substantial and specific danger to the public health and safety.” No action
constituting areprisal, or threat of reprisal, for making such complaint may be taken
by any Agency employee in a position to take such actions, “unless the complaint
was made or the information was disclosed with the knowledge that it was false or
with willful disregard for its truth or falsity.”*® Additional procedures for CIA
whistleblowing would be enacted in 1998, discussed later in the report.

Creating the Federal Circuit

Under the Civil Service Reform Act, any employee or applicant for empl oyment
adversely affected or aggrieved by afinal order or decision of the M SPB could obtain
judicial review in any of the federal appellate courts.® In 1982, Congress created a
new appellate court by consolidating the existing U.S. Court of Customs and Patent
Appealswith the appellate division of the existing U.S. Court of Claims. Congress
gave the new U.S. Court of Appeals for the Federal Circuit exclusive jurisdiction
over any final order or final decision of the MSPB.%°

Whistleblower Protections in Practice

For a number of reasons, the whistleblower protections promised in the Civil
Service Reform Act failed to materialize. In signing the bill, President Carter said
that “it prevents discouraging or punishing [federal employees] for the wrong
reasons, for whistleblowing or for personal whim in violation of basic employee
rights.”®! At the signing ceremony, Representative Morris Udall, who managed the
bill on the House side, cautioned that “reform has consequences that you don't like
sometimes, but the best reforms aren’t going to work unless people make them
work.” %

> 1d. at 1712 (paragraphs (b)(3) and (4)).

% |d. at 1714 (paragraph (€)(3)).

5 92 Stat. 1143, § 7703(b) (1978).

% 96 Stat. 38, § 127(a)(9) (1982).

¢ Public Papers of the Presidents, 1978, I, at 1761.
2 |d. at 1762.
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Competing Priorities

Part of the gap between promise and practice with regard to whistleblower
protections resulted from the complex and in some ways conflicting values placed
inthe statute. Although it expressly stated its intention to protect whistleblowers, a
dominant purpose behind the statute was to makeit easier to hold federal employees
accountablefor their performance. Inannouncing the Administration’ scivil service
reform proposals, President Carter noted “a widespread criticism of Federa
Government performance. The public suspectsthat there are too many Government
workers, that they are underworked, overpaid, and insulated from the consequences
of incompetence.”® Although heimmediately dismissed such “ sweeping criticisms”
as"“unfair,” much of theimpetus behind civil servicereform wasdriven by the belief
that managers needed greater discretion in demoting and removing under-performing
employees. Inthissame address, President Carter referred to the “sad fact” that it is
“easier to promote and to transfer incompetent employees than it is to get rid of
them.”®

Making it Easier to Punish

In reporting the bill, the Senate Committee on Governmental Affairs referred
to conditions in federal agencies that made them “too often . . . the refuge of the
incompetent employee.”® An employee“has no right to be incompetent.”® One of
the “central tasks’ of the bill was*“simple to express but difficult to achieve: Allow
civil servantsto be ableto be hired and fired more easily, but for the right reasons.”®’

Senator Abraham Ribicoff, chairman of the committee that reported the bill,
listed two purposes of the legidation without indicating any tension between them.
The bill provided “new protection for whistleblowers who disclose illegal or
improper Government conduct” while at the same time it “streamling[d] the
processes for dismissing and disciplining Federal employees.”® He explained that
the bill “lowered the standard of evidence needed to uphold the dismissal of an
employeewho hasbeenfired for poor performance.” Instead of asupervisor proving
by a* preponderance of evidence” that an employee’ s performance had not been “up
to par,” the conferees adopted the “substantial evidence” test to give supervisors
greater deference in assessing the work of an employee.®® Ironically, if a supervisor
found a whistleblower’s charges to reflect on poor management within the agency,

& Public Papers of the Presidents, 1978, I, at 436.

& 1d.

& S Rept. No. 95-969, 95th Cong., 2nd sess. 3 (1978).
€ |d. at 4.

5 1d.

% 124 Cong. Rec. 33388-89 (1978).

% |d. For the*substantial evidence” test in the Civil Service Reform Act, see 92 Stat. 1138,
§ 7701 (0)(1)(A).
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or if a whistleblower threatened to release information embarrassing to the
supervisor, it might now be easier to sanction or remove the whistleblower.

1985 House Hearings

One of the early statements by President Ronald Reagan urged whistleblowers
to comeforward: “Federal employeesor privatecitizenswho wishto report incidents
of illegal or wasteful activities are not only encouraged to do so but will be
guaranteed confidentiality and protected against reprisals.” The “vital element” in
fighting fraud and waste“isthewillingness of employeesto comeforward when they
see this sort of activity.” Employees “must be assured that when they ‘blow the
whistle’ they will be protected and their information properly investigated.” He
wanted to makeit clear that “thisadministration is providing that assuranceto every
potential whistleblower in the Federal Government.” ™

As presiding officer of House hearings on June 26, 1985, Representative Pat
Schroeder heard contrary testimony from a variety of government officials, federal
employees, and private organizations on the implementation of the whistleblower
provisions in the Civil Service Reform Act. She concluded: “There is no dispute
——whistleblowers have no protection. We urge them to come forward, we hail
them as the salvation of our budget trauma, and we promise them their place in
heaven. But we let them be eaten alive.” ™ Much of the focus of the hearingsfell on
the performance of the Special Counsel.

Office of the Special Counsel

K. William O’ Connor, Special Counsel of the MSPB, testified that his office
“hasonly oneclient; it isthe enforcement of the merit systemsand thelawsthat carry
it into effect.””? The commitment to protect “bona fide whistleblowers” would be
doneby “ protection of the merit systems, the meansdesigned by Congressto that end
and the end that the OSC is charged with effecting.””® Federal employeeswho bring
charges of agency wrongdoing “are not the clients of this office; the system is.” ™
Although somewitnessesfrom the Schroeder subcommittee argued that the OSC was
principally established to “protect whistleblowers,” O’ Connor testified that
“protection of whistlebl owers——even theword whi stl ebl ower——does not appear
in the code at al. What is required by the statute is the protection of the Merit
System....”"

" Public Papers of the Presidents, 1981, at 360.

1 “Whistleblower Protection,” hearings before the House Committee on Post Office and
Civil Service, 99th Cong., 1st sess. 237 (1985).

2 1d. at 238.
% 1d. at 239.
™ 1d. at 240.
> 1d. at 243.
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Elsewhere O’ Connor recognized the duties of his office with whistleblowers.
In identifying the three primary statutory functions of the OSC, he listed this one
first: “To provide a secure channel through which disclosures of waste, fraud,
inefficiency or hazardsto public health or safety may be received and referred while
providing anonymity to the discloser.”” He also described a number of recent
improvementsin the operations of OSC, including “[a] n effective outreach program
... devel oped and maintai ned to apprise whistleblowers of theresponsibilities of and
protection afforded by this office.””” He pledged to “continue to use the statutory
powers of this office to protect bonafide whistleblowers from prohibited retaliation
for their protected disclosures by enforcing the law. That is, by prosecuting anyone
who takes reprisal against them because of their protected disclosures, and by
invoking appropriate agency corrective actions.”

O’ Connor described how he would handle an employee who had been
sanctioned by an agency, even though the employee had been involved in protected
whistleblower activities:

If an agency sanction was proper because of an employee's incompetence or
misconduct, eventhough themotivation of the deciding or proposing official was
contaminated by ade minimusvindictivenessor desirefor retaliation and repri sal
for protected conduct, the sanction against the employee will probably stand.
Thereprisal oriented official, however, may be prosecuted by my office and may
be disciplined by the Board if the improper motivation of the conduct is not de
minimus. This, it seemsto me, isa proper and worthy result.

It isnot in the public interest to empl oy, retain or cosset drones, incompetents,
disruptors of the workplace, malefactors, or those whose conduct is in other
unlawful ways inappropriate to the execution of the mission of the organization,
even though the person is aso an individual who has engaged in specifically
protected conduct like whistleblowing. The public interest is, after al, the
execution of the public business; it is not a maintenance program for the
incompetent, nor is it in the public interest to foster internal dissidence,
vituperation, backbiting and disaffection.™

Representative Schroeder referred to some 11,000 federal employees who had
contacted the Office of Special Counsel for relief. O’ Connor acknowledged that
these individuals had a complaint and thought they had a case, but added: “there are
many peoplewho feel that they have complaints, and some of them are carrying bags
and walking up and down Constitution Avenue right now, | have no doubt.”® When
Representative Schroeder pointed out that the women carrying bags up and down the
avenue are not on the federal payroll, O’ Connor agreed. The point he wanted to

% 1d.
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make, he said, was that few of the 11,000 complaints were within the scope of
responsibilities handled by his office.®

Earlier O’ Connor had offered his “firm belief” that most federal managers
follow thelaw and haveintegrity, whereas“ most whistleblowers are mal contents.” #
In anewspaper article published on July 17, 1984, O’ Connor was asked what advice
hewould give, asaprivate attorney, to apotential whistleblower. Hisreply: “I’d say
that unless you're in a position to retire or are independently wealthy, don’t do it.
Don’t put your head up, because it will get blown off.” %3

Congressional Action, 1986-88

On February 20 and 21, 1986, a subcommittee of the House Post Office and
Civil Service Committeeheld additional hearings onwhistleblower protections. The
testimony showed a wide gap between the perceptions of lawmakers and executive
officials. As chair of the subcommittee, Representative Schroeder spoke of a
“general consensus’ that the whistleblower protectionsin the Civil Service Reform
Act “must be changed if we are to treat Federal employee