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Federal statute defineshestic terrorisnto includedangerous criminal acts intended to Legislative Attorney
intimidate or coerce a civilian populationtorinfluence or affect government policy or conduct
within the jurisdiction of the United Statd3espite the federal statutory definition, no federal
criminal provisionexp s s 1 y p r o h i drorisns” Néverthelrsssnunierous federal
statutes offer prosecutors options in charging violent and destructive conduct consistent wit
statutorydefinition of domestic terrorism. Some of these statutes can be characterized
expressly focused on terrorisiisting criminal offenses to include, among others, providing ~ Jonathan M. Gaffney

material support or resources to terrorists and engaging in terrorism transcending domestic Legislative Attorney
boundariesOthergenerally applicable federal criminal laws rmelgobe relevat to domestic

terrorismprosecutions For example, depending aneans, he i mot
various federal criminal statutes protecting certain property or persons, prohibiting violence

motivated by particular biases, or crimizang possession or use of specific weapomas apply

Depending on the circumstances, prosecutors may also rely on accomplice liability or inchoate offenses such as attempt,
conspiracy, or solicitation to charge conduct consistent with the definitidoroéstic terrorismBeyond applicableffenses,

domestic terrorism may be relevamtffederalsentencing, either through specific statutes that authorize additional penalties in
the domestic terrorism context or through the United States Sentencing Gesdelhichincludean upward adjustmeifr
offensesconnected to terrorism.

Michael A. Foster
Legislative Attorney

Civil disturbances over the past ydmve reportedly heightened interest in laws governing domestic terrorism, a topic that
has long been a matter @ingressional concerAs anumber of proposals introduced in the 116th and 117th Congresses
reflect, Congressemainsgnterested in additional legislati@ddressinglomestic terrorisgnandanylegislative actiorin this

area would take place against the backdrop of a broadesslignwof potential policgoncernsand constitutional
considerationsFor instancesome observers dispute whether there is a gap in the existing federal domestic terrorism legal
regime that leaves some violent or destructive conduct outside the sceperal jurisdictionand, if so, whahew criminal
provisiors would be requiredAdditionally, certain constitutionatonstraints, such as First Amendment protestiéourth
Amendment restrictions on government searches, and broader feddrasiethlimitations on federal jurisdictiomay be
relevant should Congressnsidemew domestic terrorism law.

Congressional Research Service



Domestic Terrorism: Overview of Federal Criminal Law and Constitutional Issues

Content s

) T A o YO AU T o AP TR o YO o P 1
Feder al Cri1 mi n.a.l...Ter.c.ood.s.m....L.a. WS, 2
Material Support: I 8...LU...S.....C......{ §.8§....2.3.3.9A..&

Materpoah tSupwp Terrorist s..
Material Support to Forelgn Ter r.or.i.sh
Terrorism Transcending Nat i.an.a.l..Boundd®dr

Remaining Chapt.er..l.L3B..Of.fen.s.e S 1.1
Ot her Federal Criminal Laws..App.l.i.c.ab.l.e.l®édo
Substantive ..Cr.i.mi.n.a.l.. La. s ... 14
Crimes of V..]...O..]...ﬁ..l’]...t ...... L T - S TSP 16
Crimes agains G.o.v.e.r.n.me.n.t.....,Aun.t. h.or.i.t.y..1 9
Crimes aga.i.ns.to. P e rs 0.n.5 e, 22
Crimes Involving Infr.a.s.t.ruc.t.ur.e..o.r..Bé6
O T A O (O U TN o W = - SO 28
Crimes Invol vin.g..Sp.e.c.i.fi.c...We.a.p.o.n.s 32
Crimes I nval.wi.n.g. . Thoiie.af s .. 37
Crimes Invol v.in.g. . .Comp.l.. €.l S e 39
Inchoate and Accompl1ce JLedcadbodl ity Y|
Cons p1xacy4 2
N A A TN 1 4 0 APPSR 42
o T N TG DO O T S T o 1« R PP UPPPRRPRPPPPPPIY” S |
Accompl i c.e...lida bid i oy e 4 4
Domestic Terr or..s.m..at..S.e.nt.e.nc.l. ... 4.5
Statutes wRelhatTed rOaentsennce En.h.an.c.emends?5
Terrorism under the .U..S.... S.e.n.t.e.n.c.i.n.g...Gu7
Cons iidenrsa tf 0 I 0D g LB SuuS s r e rrrrren e 49
I's there a Ga.p..d.n..Cur.r.ent... . Lawl. ... 4.9

Di fferences in OQOf.f.e.n.s.e.s....a.n.d....S.e.n.t.e.n.c.4g 9
Differences in Lat.e.l.l.i.gen.ce..Ga.t. he.ri.0g

23398B

JUnd.eor....1.8..U..83. C. § 23

Organi z
ies: 18

Do me st

der al P 1

Provisi

del 1 nes

Need for a Separate..Domes. ti.c..Terrornd8m Law
Constitut.d.on.a. . L. S S €. S, 54

L T« R T G T O T~ ¢ + RS OPTTUPST 54

The First . . . Ame.n.dme.n .t 55

Fourth Ame.n.dme.n .t e 60
Legislativee . . .Pr.o.p.o.s.a.l s e 6 2

O A R« O OO T+ T - O < B PR URPP PP PP 6 2

O T A s B (O 0 ¢ T o O S PPPTPPPTPPTN 63

Tabl es

TableCdobmparison of Dome.s.t.i.c..Ter.r.or.i.sm.lodg

Congressional Research Service

islatio



Domestic Terrorism: Overview of Federal Criminal Law and Constitutional Issues

Cont act s

Aut hor ) T 0 YOO o 4 1 T S TR o YO0 W 67

Congressional Research Service



Domestic Terrorism: Overview of Federal Criminal Law and Constitutional Issues

|l ntroducti on

Domestic terrorism hascohger scaomai®scdowme msoufic hlesn gs t ar
as etvheemff anuar yath W BB¢hPphiwbilch invol vehfagdemeabonduc
law enfdesemshddmestiibhatvterreposmedhgrkssghbmnatned
interest in the gfoevdeerrnailn gs tdaotfuetsotriyc rteegrirnoer i s m.

Feder al statute def 1 nes domestic terrorism as
[A] ctivities that-

(A) involve acts dangerous to human life that are a violation of the criminal laws of
the United States or of any State;

(B) appear to be intended
() to intimidate or coerce a civilian population;
(i) to influence the policy of a government by intimidation or coercion; or

(ii) to affect the conduct of a government by mass destruction, assassination, or
kidnapping; and
(C) occur primarily within the terrdrial jurisdiction of the United Staté$.
Al t hough defi,netdheame fiesdemmlfeddaewr al criminal prov
oris

“d ome st i catse rtrhoer itsemr ms defining domestic terr
of fe’Coaductenctonwsiitsht t he definition of domestic t

1Seee.g, Domestic Terrorism Prevention Act of 2057,2148 115th Cong. (2017); €ablishing the Select
Committee on White Supremacy and Domestic Terror Movemidrigs 515 115th Cong. (2007 Animal Enterprise
Terrorism Act,P.L. 109374, 120 Stat. 26522006); Antiterrorism Act of 1993H.R. 1438 103rd Cong. (1993);
Terrorism Prevention and Protection Act of 1993R. 1301 103rd Cong. (1993%ee alsanfra, § “Legislative
Proposals ”

2 Seee.g, FBI Oversight/Current Security Threats: Hearing Before the Senate Judiciary Comiit#le Cong.
(Mar. 2, 2021) (statement &@hristopher Wray, Dir., FBI}hereinafter FBI Oversight Hearin@llescribing some
conduct committed during the events of January 6 as domestic terrorism).

3 Seee.g, Greg Myre An Old Debate Renewed: Does The U.S. Now Need A Domestic TerrorispyNER(Mar.

16, 2021) https://www.npr.org/2021/03/16/9764305404aid-debatereneweddoesthe-u-s-now-needa-domestie
terrorismlaw, Karoun Demirjian BipartisanSupportEmerges foDomestieTerror Bills as ExpertsWarn ThreatMay
Last ¢ IY® a tVEnBHPOST (Feb. 4, 2021 )https://www.washingtonpost.com/natiorsdcurity/capitolriot-
domestieterrorlegislation/2021/02/04/f43ec23873311eb846821bc48f07fe5_story.htmRaquel MartinRenewed
Push in Congresto PassBill TargetingDomesticTerrorism ABC News(Jan. 272021),
https://www.abc27.com/news/renewpdshin-congresso-passbill -targetingdomestieterrorism/ Such events have
also prompted additional focus on domestic terrorism by the Executive B&ewkitorney GeneraMerrick B.
Garland, Remarks: Domestic Terrorism Policy Add{8sse30, 2®1), https://www.justice.gov/opa/speech/attorney
generalmerrick-b-garlandremarksdomestieterrorismpolicy-addresgdescribing DOJ strategy for countering
domestic terrorismasdne f f or t > t hat “comes on t he -hthisdirhestheodJdnuatyn ot her 1 ar
6hassault on o urseengenerally.s.DerTEPTICE NATIORAL STRATEGY FORCOUNTERING
DoMEesTIC TERRORISM(June 2021).

418U.S.C.823316. Unless noted otherwise, the term “domestic terr
consistent with this definition. Law enforcement also use a number of other terms in contexts similar to domestic
terrorism, such as i“shmo.ne ghAdodwint ivo noal le nctl aerxitfriecorm t i on on such t
another CRS producEee generallCRS Insight IN10299Sifting Domestic Terrorism from Hate Crime and

Homegrown Violent Extremisrby Lisa N. SaccoVarious state laws may also prohibit domestic terrorism but are

beyond the scope of this repdseeShirin SinnarSeparate and Unequal: The Law of "Domestic" and "International”

Terrorism 117MicH. L. Rev. 1333, 13534 (2019).

5CRS Layal Sidebar LSB1034@omestic Terrorism: Some Consideratiphg Charles Doyle.
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cri me, however, under numetarnodu so tshteart uttyepse sp roofh ivbii ot
destruct {Ivhne acdodnidtuicotn , domestic terr orfilssem may be
convicted of federal c¢ri mes

Any congres s i omnadld ictoinosniadle rlaetgiiosnl aotfi o n—simc it he ar e
as a criminal statute exprewsllydprmohe dDsdimnlgy acct 8
broader afietcanst icanlm cpearldisc yo n sctoints ut.iFimormaelx a mp 1 e ,

some observers havexidsiteadteerdh |wheatihmimaad dapv 1 eavi
domestic terrorism beyoniLetgh e ksegceakpdeml godts of eadde r a 1 j
domesticaltmayrnoprliiscra ¢t en s et raocarsniodhh@rathi ass Fir st

Amendment protections of speech and association,
government searchesbasaendd rbersotardaeidnitése doenn dfiendsegneanle rja

Thr epprraaovi des an overview of federal criminal te
which they might daopnpelsyt iiicmo rtilsem.c dritt enxetx tofs u mmar i z
applicable substadingeiochmanel offwnsesnsehah as
impose cr i miancatls lciodnbsmiddietriyecdf © 8 & ptobrbimsime. f ITyh descr i b
how domestic terrorifsend scomil edn piont®enxtthted d mepso mp a ¢t
di ssceuss vcansoiudser at imendso mens teinca ctteirnygotr n sthhued e gg s 1 at i
extent tomawhdbcéhapp hiemefederal 1aws appwWekbhbde to
relevant constitutional Ildomdclandesn swiotnh aadnd i & v eomnve
select legislative proposals introduced in the I

Feder al Cri minal Terrorism La

Chapter 113B of Title 18 of the U.S. Code i1identii
headi“ngr m¥4Siosme of the provisions in Chapter 113]
condut or dtregrnr or i st organizations, but many other
international®Tomo doofmetshtei cp rfionccuisp.aalp tcerri mli In3aB  pr o v

Infra, Redefal Criminal Terrorism Laws”
“Infra, Substantive Criminal Laws”
8Infra, [[oméstic Terrorism at Sentencing
9Infra, Gonsiderations for Congress’
0|nfra, 1§ thete a Gap in Current Lawv?
nfra, Gonstitutional Issues”™

12 As describednfra, one of the offenses in Chapter 113B incorporates a larger list of federal crimes, many from other
chapters, which are defined separately as “federal c¢cri mes
federal crime of terrorismisdefn e d as a 1 isted offense that is “calculated
government by intimidation or coercion, or to seetaliate ag
id. § 2339A(a) (proscribing material support in connactivith listed offenses, among other things). For instance, one

offense found outside of Chapter 113B and included as a federal crime of terrorism concerns attacks on mass

transportation systemSeeid. § 2332b(g)(5)(B)jd. § 1992.Many other federal aminal statutes also may be used to

prosecute conduct meeting the definition of “domestic terr
“terrorism”0.d&5 218) CLCFTRr.r §ri sm includes the unlawful use o°f
property to intimidate or coerce a government, the civilian population, or any segment thereof, in furtherance of

political or social objectives.”). A numinkar QtHerft he statute
Federal Criminal Laws Applicable to Domestic Terroristh I n onlthe kst obfederal crimes of terrorism has other

legal implications and effects, such asistituting predicate offenses for other federal crimes like RICO violations, 18

U.S.C. 8§ 1961(1), and extending the applicable statute of limitatmesid§ 3286.

B3E.g, 18 U.S.C§2332a (proscribing use of weapons of mass destructtbr§ 2339 (proscribing providing
material support or resources in furtherance of certain federal crimes).

Congressional Research Service 2
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pr ohmdti ¢ r i a’lwhsiucphp oirst ,ei t her (1) knowing that suc
intending that such support be used to commit Vi
associated™wrth2) ewheor ¢ sasnudcehs isgunpaptoerdt fiosr eoifgn t er
organi®Addi 6nonal offensesacitns Cohfa ptteerrr olrli3sBm atdrdar ness
national Yamdndpreicedf etatedractsmities such as, aj
possessing or usionnforceemngdgi kg nids ©Oifnaeaipal tran
governments of countries Thhaits ssuepcptoirotn ipnrtoevrindaetsi c
of the cr i%ninn aClh agpfifeenslels3 B, focusing on the prov
supportriefm aeadr d errorism transcending national |

Material Support: 18 U.S.C. 88 2339A /¢

Some of t he® fmeodetr aclo mmoanr ges i nc dlemaedisanl cases a
suppPpofrftenses found in Sectiones 2.333.9 ACaadned. 2TBh3OuBg ho
rovisionsmasterthE & uphtohrety ohra vree ssouubrscteasn,t i al |l y d
equirements in terms of the objects of such surg
rime, among other23h9AgproBrbiatdd ypr Secdiog supp
err-oel ame dofcfreimsvdhdad i38®® B prohibits providing su
e r roorrgiasnti.z aAtsi Soenesd2h3,3® A can apply to conduct meet
domestim, tedapomrdisng on the appli Seklt2a3BafEF ense be
may be viewed as being 1imi%Tehdi sipmodstc e pe etso bion the r
provisions for purposes of comparison.

- =+ 0 "

Material Support to Ter 8oRiB8YA Under 18 U. S.

18 U. S. C. § 2339 A “mpatochriiba lt ss U p’p;o ga2movel adti msgg u ot ¢ s
disgutilse nigatur e, l ocation, source, 7oprr ownership
(3a)ttempting or conspi rdiinsgg utios es omaptreorviiadl e ,s ucpopnocreta
while knowing or intending that the material su
carry out a violation of at least one of over f
carry oual mehnet coofn cees ¢ a p e TThreo ns tsautctinta da e dvdi foill nastsi pmo r
or r e8boruoracdelsy as tangible or intangible property

I
i

141d. 8 2339A.

151d. § 2339B.

161d. § 2332b.

17E.g, id. 8 2332h.

181d. § 2332d.

19 Several sections of Chapter 113B address matters such as, among other things, civil remedies for victims of
international terrorismid. § 2333, and requests for military assistance during emergency situations involving weapons

of mass destructiorngl. § 2332e. These and other noriminal legal matters related to terrorism are beyond the scope
of this report.

20 SeeHUMAN RIGHTS WATCH, |LLUSION OF JUSTICE HUMAN RIGHTS ABUSES INU.S. TERRORISMPROSECUTIONS62-63

& n. 247 (2014)https:/iwww.hrw.org/report/2014/07/21/illusigastice/humarrights-abuseaisterrorism
prosecutiongconcluding that material support charges constituted larjast ©f convictions in terrorism cases since
September 11, 2001).

21 SeeMICHAEL GERMAN & SARA ROBINSON, BRENNAN CTR. FORJUST., WRONG PRIORITIES ONFIGHTING TERRORISM8
(2018),https://www.brennancenter.org/sites/default/files/208%Report_Wrong_Priorities_Terrorism.pdfescribing
“l1imited a§p R13i39aBt itoon immft ernational terrorism cases”).

2218 U.S.C. § 2339A(a).

Congressional Research Service 3
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person providamg gihwe s upmpoirtgl usimvreeddy,t of exanmn
monetary ,fosmamemadt s ecurities, fPYlexpreaitala dsvdcei ©«
assissafehouses, false documentation or 1dentif]
facilities, weaponmsi,yelaenddhstp o’ tnd tssitheom ¢ gs ,Seaxplom 2
prohibits supporting in various ways the prepara
escape from commission ofretheed opéenfesall y 1i

As noted, t he mat enruisatl rseul paptoer tt oo ra rseespoaurractees f e d e
stafAdecarding t® hengpredhehare, of fenses in Section
parated into threemmateéegdr we s h”phiko tditpkesviecngq
marc | we®o ptomst)i cs historical”l(yuacshs acsi htosd awiet h
K9 ng(2) offens¢disstwhreaot Fihtetehhd stiaatgetesef viole

-~ 0o w
o = o

2318 U.S.C. § 2339Bwhich prohibits providing material support or resources to designated foreign terrorist

organizations, contains a more specific definition of “per
not apply to Section 2339A and that piivig personnel under Section 2339A includes making available or furnishing
individuals (including oneself) “for the purpose of active
statute through some f or mese. Abudihmadr6d0iFnSuppe2d 362, 400 (DoGonn”? Uni ted S
2009);see alsdEstate of Parsons v. Palestinian Auth., 952 F. Supp. 2d 61, 68 (D.D.C. 2013) (Abdiddnaad

definition of “personnel” to be “compelling” and applying
#«“Training” is separately defined as “instruction or teach

k n o wl edd&2839A(b)(2). These and other definitions related to specific kinds of material support appear to have

been enacted @ddress certain constitutional concerns, which are discussed in moréndietail Gonstitutional

Issues Seealso, e.g.HoldervHu mani t arian L. Project, 561 U.S. 1, 21 (2010
to Section 2339A in upholding Section 2339B against constitutional challenge); United States v. Amawi, 695 F.3d 457,

482 (6t h Cithough thelcangpjracy waspsialy related to, andindeecbpyr e d by, many of t he def
conversations about political and religious matters, the conviction was based on an agreement to cooperate in the

commission [of] a crime, not simply to talk about ifUnited States v. Steamt, 590 F.3d 93, 115 (2d Cir. 2009)

(acknowledging lack of dispute “that section 2339A may not
speech” under First Amendment but recognizing that speech
BP“Expert advice or assistance” is separately defined as “a

specialize td8RIBAD)N(D.dge . ”

261d. § 2339A(b)(1). Medicine and religious materials are excepted from the defindtidiore broadly, providing
material support or resources is distinct from accomplice liability for a federal offense under 18 U.S.C. § 2. That

provision establishes liability for anyone who “aids, abet
ofafederalcrimeld.§ 2(a). However, one court has noted that “provin
requires more than merely encouraging or counseling someon

liability under Sectior. United States v. Abu Khatallah, 151 F. Supp. 3d 116, 142 (D.D.C. 2015). Accomplice liability
is discussed more generaihfra, Accofhplice Liability

2718 U.S.C8 2339A(a). Almost all of the separate offenses listed in Section 2339A(a) are also included in the list of
“federal crimes of terrorism” in Section 2332b(g)(5)(B), w
2339A, thoudy there are a few differencedor example, 18 U.S.C. § 1091, addressing genocide, is included as a

predicate offense in Section 2339A but is not listed as a federal crime of terrorism under 2332b(g)(5)(B). Section

2339A, and the other material supportpravi on in Section 2339B, are also included
terrorism” in Section 2332b(g)(5)(B) but are excepted from
support under Section 2339A, presumably to prevent the epip@dundancy of providing material support or

resources for providing material support or resourges.id8§ 2339A(a).

28 Sinnar,supranote4.

®Eg, 18 U.S.C. § 844(i) (proscribing malicious destruction
e x p 1 o 4di82332i jaddressing acts of nuclear terrorism).

30See id§ 1203.

Congressional Research Service 4
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killing a f*oderaalt aecrhp Incgy eceo mmu ¥)i;c aatnido n( 31)i noefsf eonrs e

“with an 1int(rsnuacthi oansa lc onnesxpuist i ng t o murder, ki

dna

At least two commentators have examined the Sect
concluded thatfiheybatsprenajgoaepplyy to HYBamrestic te
instance, in 2018, a Florida resident mailed exrg
and public figures, ostensibdAmomgt mamtye d tthye rd drhe
he waged hwirt h multiple counts of using a weapon
U.S.C. ®vhixh2a,s a predicate offense listed in S
prosecutors and the judgeadnidome seac&meecforred t
Thus, assuming the predicate offense for a Secti
internationallné&krexusSecoitn otalha 3@BReaendaitnegr ieaxla mp | e
suppPpwmwmder Section 2339A can aimd/l oabdacUepu.r el y do mes
ideologically®motivated conduct

One who provides material support or resources U
statutknodongoor intendiifign thdannddhteciyomrwi ttlo dbmre u
pr eadtiec o Tk ime R S,. roera -smeanttea,] r‘exuemdédsmemoth to the s
itself, and to the underl yi @8I np uortphoesre swofrodrs ,w htihcet

slid. § 1114.
214, § 1362.
331d. § 956(a)(1).

34 GERMAN & ROBINSON, supranote21, at 56; AMY C. COLLINS, GEO. WASH. UNIV. PROGRAM ONEXTREMISM, THE

NEED FOR ASPECIFICLAW AGAINST DOMESTIC TERRORBM 12 (2020),
https://extremism.gwu.edu/sites/g/files/zaxdzs2191/f/The%20Need%20for%20a%20Specific%20Law¥s20¢afain
Domestic%20Terrorism.pdf

35 SeeKatie Honan, Scott Calvert & Arian Camysdores,Suspect in Letter Bombs: A History of Arrests and a Prior
Bomb ThregtWAaLL St. J. (Oct. 26, 2018)https://www.wsj.com/articles/suspdctletterbombsa-history-of-arrests
anda-prior-bombthreat1540572060

36 SeeUnited States VSayoc, No. 18R-820, 2019 WL 1452501, at *1 (S.D.N.Y. Mar. 28, 2019) (verdict).

’SeelUnited States v. Sayoc, 388 F. Supp. 3d 300, 302 (S.
Justice, Cesar Sayoc Pleads Guilty to 65 Felonies foirddib Improvised Explosive Devices in Connection with

October 2018 Domestic Terrorist Attack (Mar. 21, 20h&ps://mww.justice.gov/opa/pr/cesaayocepleadsguilty-65
feloniesmailing-16-improvisedexplosivedevicesconnection

38 E.g, United States v. Looker, 168 F.3d 484 (4th Cir. 1998) (table op.) (involving commander of militia organization

in West Virginia who disussed targets of violence in contemplated conflict between militia and federal government

and ordered the manufacture of improvised explosive devices for sale to undercover FBI agent posing as broker for

resale to terrorist organizationgs describegswpra, t he definition of “domestic terr
thattheconducto c cur “primarily within the territorial jurisdiec
source of the object or ideology. 18 U.S.C. § 2331(5). Thus, themlgteven acts perpetrated in service of a foreign

D. N.
or i
t i om

influenced ideology or transnational goals Seeydgd fall with

Smithex rel.Smith v. Islamic Emirate of Afghanistan, 262 F. Supp.2d 217(281 D. N. Y. 2003) ( “The
September 11 clearly ° oc c uaindeeddtheyacduntes entirélyyinthe UnmitedtStates: Un i t e d
airplanes owned and operated by U.S. carriers took off from U.S. airports and were in route to U.S. destihatio

they were hijacked and crashed into U.S. landmarks. ”).
suggesting
CRS Insight IN11573Domestic Terrorism and the Attack on the U.S. CaplitplLisa N. Saccdn any event,

although Section 2339A was “designed to punish tancti vity
element of the crime” 1tself. United States v. Abu Khat
liability under § 2339A attaches regardlesid of any 1ink

3918 U.S.C. § 2339A).
40 United States v. Mehanna, 735 F.3d 32, 43 (1st Cir. 2013).
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t © ¢ n,0imte d quu inrge mehmtt ttchef
d, or at l east known,
at the material suppoc
di

4 cate

& c =
o= o ®»
o <o
! 0O O O

»

c

[t

-t

i
t
s 0
o fi et he p
n addition to the actual provision of material
tatute proscribes attemPhhe saen dc feciomehdp natreec i e s t o
eaning tfcati melse ypynartecheirrweayimesbaadmsngsoobpeed
band¥®Aredattempt to violattdnSeatti ¢ 2ZdDmMAtr ¢ qwi x
rimei . e., providing material support ‘@t resourc
east one subs tacnttuaall ot idhiiemmr dontgeas these el
re present, it 1is no defense to liability that
mp o ssfior1 e nstance, i1if the attempt was to provid
udneut to be undercover law enforcement officert

With respect “d¢ s Zimsnesapni raagerye,e metnst t o commit an ac
l a*Conspiracies to commit federal whimbas are pro
additroegatihtagts l east one of tHevaedthepdwntbes ©€bemm:
cons p9Hroawceyv.e r, the conspiracy npoctavriryi-aat oFeBectdi
requirement, meaning that agreement ¢uwi spirtoevi de
mental state i s>Ssounfef iocfi etnhte foofrf elnisaebsi Iliitsyt.ed i n S
t hemsel ves 1i-nfcohro aitnes toafnfceen,s els8 U. S. C. § 956(a) (1)

kidnap, maim, or 1inj up®hsp,e rSseocntsi oinn 2a3 3f90A eciagnn bceo t
a conspiracy to provide material support or T es8Cc
conspiracy to take further wunlawful action, and
i mper mfcsosnistplier a cey t o conspir

41 United States v. Talebedi, 566 F. Supp. 2d 157, 179 (E.D.N.Y. 2008).

42 Cf. Holder v. Humanitarian L. Project, 561 U.S. 1,17 (201@) e cogni zi ng t kfafsjtoftertta i on 2339 A
further terrorist activity?”).

4318 U.S.C. 8 2339A(a).

44 CRS Report R4200Bttempt: An Overview of Federal Criminal Lalay Charles DoyleAttempt and conspiracy in

relation to offenses that may blearged as domestic terrorism, as a general matter, are disitissed I§chdate and

Accomplice Liability ”

45 United States v. Farhane, 634 F.3d 1245 (2d Cir. 2011) (involving attempt to provide material support or

resources under Section 2339B).

46 United States v. Mehanna, 735 F.3d 32, 53 (1st Cir. 2013).

4TE.g, United States v. Suarez, 893 F.3d 1330, 1335 (11th Cir. 2018) (involving attepnpvitle material support or

resources under Section 2339B).

48 CRS Report R4122Federal Conspiracy Law: A Brief Overviglsy Charles Doyle

49Seel8 U.S.C. § 371 (requiring at least one of the conspirar <lo anyact to effect the object of the conspiragy;

Whitfield v. United States, 543 U. S. 209, 212 (at005) (ackn

requirement ”) . An overt act istanedttwar dhepShePueit palt amynsf e
Act, BLACK’SLAw DICTIONARY (11th ed. 2019).

50E.g, United States v. Moalin, 973 F.3d 977, 1d6(9th Cir. 2020). A defendant charged with conspiracy may also

be charged with the substantive cri me, if completed, as we
conspirators committed in furtrence of the conspiracy. United States v. Henry, 984 F.3d 1343, 1355 (9th Cir. 2021)

(quoting United States v. Long, 301 F.3d 1095, 1103 (9th Cir. 2002)); United States v. Abu Khatallah, 314 F. Supp. 3d

179, 188 (D.D.C. 2018).

5118 U.S.C. § 956(a)(1).

52 United States v. Stewart, 590 F.3d 93,-188(2d Cir. 2009).
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Violations of Section 2339A, including its atter
fine, imprisonment *Tofr dvepa ttho rle5 uyletasr,s ,p uonri sbhomehn.t
imprisonment for and term of years or for 1ife.

<
®

erialt Stuop pFoorr ei gn Terrori st Organizations

Uu. S. C. § 2339B bears some similarities to Sec
pr &maitdeimigal s up’mmrdt acrs orcasadwrdc edse finitions, bu
of fenses vary consi ‘&mroavh’lpyg.b yS edd tnigan o023 23 B e
spiring to provide¢t omat efroiracli gsnu ppRPFhtwsgrs tr eosrgl
focus of thuesfest atwhipbhrthaosnprotthees are 1int
tion 2339Ari@pbeinitomnddd recipient

(BN ¢ ll=Ne]

fmartmrial suppar tSecrt hratsh @B38B8dPeBe definition as

tion 2339A,defnicdidtdii migmntéhfepr s ubdvice®or assist:
s, material usndpepolBI®Borndsyguraedude tangible
perty,“eecs ¢vhHoewe,veorr, Section 2339B includes a
initions 71 e lcaotneddu ctto tthhaet phraovsec rbiebeend added over
t providing support to an organization may en
ConStpietcuitfiiocnal 1 y, the statute stipulates tha

lude providing oneself to aid a fofteoi gn terrc
k under that’stadrnmeritsitonorogaciomatriodn par tios ©,r g
erwise direct the "bApse rsautcihoiwhpoefras¢ohnas¢ nor gahy z at
ependently of the foreign”drea rmati scomwmgigdan ed 't
‘working under the fddergontienfPsadstontgdd9Batio
further makes ¢ [‘ceoanrs ttrhuaetd iotr iasp pnloite d os obeas t o ab
guaranteed under™®ahd Fhes Supmemé¢mdmwturt has 1 eco;
with First iAmdmdmeomT ¢ r ptreone iodrignagn iazat i on connotes
“performed in coordinat’the welkyad®Acoppgtdhagdirean
Section 2339B does mnot proscribe Pmeere political
assoc’wathonn edgasnieaadtion is limited to speech

at least directed®to, the organization itself.

5B ToBpg SO0 DoD 03035 Mhoo

oS- 00 HhOo & OO0

5318 U.S.C. § 2339A(a). Terrorism sentencing enhancements are discussed in margrdetailloméstic Terrorism
at Sentencing ”

5418 U.S.C. § 2339A(a).

5518 U.S.C. § 2339B(a)(1). Beyond the core criminal proscription, Section 2339B addresses a number of related
matters that are beyond the scope of this report, including establishing angepegtiirement for financial institutions
that hold funds for a foreign terrorist organization, establishing extraterritorial jurisdiction, structuring investigations,
and protecting classified informatioBee id§ 2339B(a)(2X{).

56 1. § 2339B(g)(4).
571d. § 2339A(b)(1).

58 Constitutional issues related to domestic terrorism, including First Amendment concerns, are disttassed
§ “Constitutional Issues”

5918 U.S.C. § 2339B(h).
60|q.
611d. § 2339B(i).

2Hol der v. Humanitarian L. Project, 561 U.S. 1, 24 (2010)
connection between the service and the foreign group”).

63 E.g, United States Wagi, 254 F. Supp. 3d 548, 558 (W.D.N.Y. 2017); United States v. Elshinawy, 228 F. Supp.
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Material support or “troe sao ufrocreesi gmu stt'®abmred rptirlso¢v i odregda n
statuteestdae fori st’aerganovpzganomation designated ui
I mmi gration af®dhNatpowalisti pnActcodi fied at 8 U. S.
Secretary of State to designatie aatni oomr g afn ihzea toiro ns
that (1) the organization is foreign, 2) the or
ofretains the capability and int dmtd“t(lde)engage 1in
terrorist asmioftyherotgannpration threatens the
or the national sel®lihe¢tyemdi nher UnftSedcStaneckl 89
procedures for designation, its efdecitgnatimemdme
by the Secretary or Congress, and ré®Aiew of a de
designation may not be challenged, however, in a
alleged to have %iolated Section 2339B.
Materialr srueppourrtceos under Secknowi”B8BPBa must be
clarifying amenlemkabopasesdthas 20 e&d&meequi heme men
defendant must have knowledge that theonongasnizat
described in the fphraesc eednignagg epda roarg reanpghd)g,e §(32))n t er r

N

has engaged or 7T haegtteammortis trdba a tsimeriiets yd e f i ne d

y reference to two $8paajptsd)ecBrftawkecifSd td Stnisi
fany activity which is unlawful under the 1aws

t had been committed in the United States, wo ul
r ahg)Seaad wHipdci fhmivolkwiesmds of conduct includin
ijacking or sabotage, assassination, or use of
afety or cause subfamd t22a RULFHHN. glo(i20h pdePene y;
terrarfpsenmedi tated, politically motivated viole
gets by subnationalPfAgrioupsebated amdetsheé neeqghk
er Section 2339Bnctheismphbart hkhobdidesdebya dlté pe a c

3d 520, 536 (D. Md . 2016) . Section 2339B also contains an
‘per s oraimealg”, ‘or ° axpdsittheprodwsiorothabmaterial support or resources to a foreign

terrorist organization was approved by the Secretary of State with the concurrence of the Attorney Genarah o u g h
approval may not be thaimayhelsefltocarrnoattteeraristactivitys ub ot S “C. § 2339B(

841d. § 2339B(a)(1).
65 1d. § 2339B(g)(6).
The terms “terrorist activity” and “tinfarorism” are define

678 U.S.C. § 1189(a). The statute requiresstdtation with the Secretary of the Treasury and the Attorney Gelteral.
§1189(d)(4).

68 See id§ 1189(a)(2)c).

69 SeeUnited States v. Ali, 799 F.3d 1008, 1019 (8th Cir. 2015); United States v. Afshari, 426 F.3d 1150, 1155 (9th
Cir. 2005).

7018 U.S.C. § 2339B(a)(1).

" Holder v. Humanitarian L. Project, 561 U.S. 1, 12 (2010).

218 U.S.C. § 2339B(a)(1).

738 U.S.C.§1182@)(3)B)(iii)() VI ). The same statute separately defines thece
participation in terorist activity in various ways, e.g., preparing or planning it, soliciting funds or other things of value
for it, or gathering information on particular targets fotdt.§ 1182(a)(3)(B)(iv).

7422 U.S.C. § 2656f(d)(2).
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t he or gsacnoinznaetcitoino n Btus pteernforci smtent tso further t
terroriithatequ¥ reide s

As with Section 2339A, Sectiamn3PIFB calesso tor ipmior
material support or rtesour’¥Yeelatnndns hesfrB8quairteme
material support proscription, including through
imprisonment for /Upf tde a2Cth yearusl,t sar hboowtelver , pun
imprisonment for an% term of years or for 1ife.
Terrorism Transcending National Bound:ze
/ UOT PEPUI Ew EUUwWEOEwW/ 1 OEOUDI U

18 U. S. C. § 2332b proscrinbedampegei fiocphkiopeds tgf wy
United St‘a@admduovthetrrranscend’limsg imatoil vreall almadu cdkartiad
jurisdictional "Phersgqaisiéesmposeesmectri minal pena
kidnapping, ma i mi ntg ,r ecsounintiitntgi nign asne raisosuasulbodi 1y
a dangerous weapon any person wWiuthhitmnttha l Unmiitsdkd
serious bodily ifdbuyrgdgesoranyngt hedampgirsgn or at't
deeyror damage property within the Utfiint ed States
violatiodobfatheatl awsThdhee Unpi 6 edr Spatess ap

«

ply
conduct transcend’img imavtoil vreall shmoku mduarrliicedsdi ¢t t 0 ®m @ a
circumstances, such as a connect i®Irhrtecatisnt er st a
attempts, and conspiracies to violate the subst
prohi®ited.

Reported cases 1 mvdlewmisregs SQeactirced a2Z3iv2dy few, an
guidance on many o%Thtahte ssatiadt,u taolrtyh oeul gghmeSnetcst.i on 2

)
t
a

S Holder, 561 U.S. at 14.7.
76 See supraotes43-52 and accompanying tex

7718 U.S.C. § 2339B(a)(1). Terrorism sentencing enhancements are discussed in mandrdgtailBomeéstic
Terrorism at Sentencing”

7818 U.S.C. § 239B(a)(1).
791d. § 2332b(a)(1).

8]d It appears that the “in violation of the 1aws requireme
criminal provision that the killing or other identified conduct violateg., Superseding Informatiat 2, United States

v. Arbabsiar, No. 11CR-897 (S.D.N.Y. Oct. 17, 2012) (specifically referencing 18 U.S.C. § 1116). A separate

subsection of Section 2332b supports this reading by clari
Statelaw, only the elements of the offense under State law, and not any provisions pertaining to criminal procedure or
evidence, are adopted.” 18 U.S.C. § 2332b(d)(2).

8118 U.S.C 88 2332b(a)(1), (b).

821d. § 2332b(a)(2). The separate proscription regardttempt and conspiracy creates an oddity, and perhaps

redundancy, with respect to Section (a)(1)(B), as that provision prohibits creating a substantial risk of serious bodily

injury by destroying, damagingy attempting or conspiring to destroy or dampageperty.ld. § 2332b(a)(1)(B). Thus,

read together, the provisions appear to prohibit, among other things, attempting or conspiring to create a substantial risk

of serious bodily injury by attempting or conspiring to destroy or damage property. It afhyatansat least one case,

federal prosecutors charged violations of both Section (a)(1)(B) and Section (a)(2) based on a solo plot to blow up a

courthouse, though the Section (a)(2) charge may have been based on a threat the defendant made rgd@irding the
SeelUnited States v. Nesgoda, 199 F. App’x 114, 115 (3d Cir.

83 Beyond the offenses described, Section 2332b contains other provisions addressing extraterritorial jurisdiction,
investigative authority, and the definition ofaali of “federal c¢rimes of terrorism” tha
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actefiinzed nmst i dmrad v Hsetiraaoprpiesanr s t hat its offen
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ess acts dangerous to human life, in violati
nded t ol iianntsi noird aitnef lcuievnice or affe&andhe poli
imarily within the terr Jonr itahli sj ulraisstd ircetsipoen
on 2 3c302nbd udcetf itnreasn s c e nd’itmg nieamidowdt ogundari
de f th United States in ad®bwuitomtto the
invol ving a conspiracy under Sect
Wnfi ttehda tS grietqensi Wve.SneWrtie s il he nt  was ¢
acy provision based on his partic
a U. S. izen within the UfThednStuattes for
cendimgdadanhd ohal cbove wonspirmaomhhupge o006
mation online with som®bPhe doftantdadntouadrsg ded
“mer e ¢ o mmUweircea tiinosnusf fi ci ent to meet the statutor
national boundaries because such con®armd must be
the U.S. Court of AppedMThefappehd aFer cou€Cirosctint e
assuming the 71 eqUsiusbistted actornadeuocntid uneutsett rbaen s cendi ng
boundaries, theptfoves goomrsepelifrtehtsactracrocth and gui danc
the pldathet dU.Ki.llc¥$tizen sufficed.
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It is not c¢clear whether a defendamtdamusts Kmow of
violate Section 2332b, so long as such conduct ¢
““hnowledge by any defendant of a jurisd¥ctional

andWriinghthe trial countgtwiomtdadtt he ambrcaeaanding na
boundasiestablishing only a jurisdictional el e me
nece$¥hat.said, the appellate court in the case
of the conduazti tmahsbemnddfgi as was required.

h
b

addressed elsewhere in this report.

84E.g,Harry Litman A Domestic Terrorism Statute appNewsWadHtPosExi st. Congr
(Aug. 5, 2019)https://www.washingtonpost.com/opinions/2019/08/05/doméstiorismstatutedoesnexist
congresanustpassonenow/( 18 U.S. Code § 2332b lays out a laung 1 acts of teordiism’&inscending national

b o u n d a-tei,acts of international terrorismwith commensurately serious penalties, including sentences of
death” ) .

85 A violation of Section 2332b does not degam any particular ideological motive, and thus a purpose to intimidate
civilians or impact a government could underlie conduct charged in a Section 2332b case but would not be required.
8618 U.S.C. § 2331(5).

871d. § 2332b(g)(1).

88285 F. Supp. 3d 44347-49 (D. Mass. 2018).

891d. at 45960.

901d. at 460.

91 United States v. Wright, 937 F.3d 8, 33 (1st Cir. 2019).

921d.

9318 U.S.C. § 2332b(d)(1). Proof ofens rega requisite mental state) is undoubtedly required with respect to the non

jurisdictioral conduct prohibited in Section 2338gee, e.g.Staples v. United States, 511 U.S. 600, 605 (1994)

( “[ S] i byitself @oes.not necessarily suggest that Congress intended to dispense with a convesn®neh

element, which would require thitte defendant know the facts that make his conduct illegal.

%4285 F. Supp. 3d at 460. Re ga hedelidesce presentedeat triakrshowddfih@to ur t det e r
defendanthnd his coconspirators knew that the conspiracy invateadiuct that transcended national bounddriels.

%937 F.3d at 37 (finding mno “clear and obvious” error in t|
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Maximum penalties for violations of Section 2332
results, the death penalty o%Kiidmparpipsiomgmeinst pfuonri st
by up to 1ifreg iny pup stom,3 Smayiemair s, assault with a
in serious bodily injury by up to 30 years, dest
conspiracy by up to the maximum punishment appli
up to ¥0 years

11 DOPPAGESwWEHAQw" UD O au@uituBthTul OUb U O

Separate from the offense established in Sectior
federal offenses (includi fifge dehred IS pccroifirdemfe 2 3 32 b s m f

“calculated to 1influence or affect the conduct 0

retaliate agains®Sogneverfnmehrt l[dontdcuctof fenses are
113B itself, whilhapttehresr so fa rki tilne dli 8 f&rr eomtth ecr t i
Al t hough located i1in thed]scttast uat fo rtye rsreccrtii som tdreannosmci
bound’arhieesd,e finition does not require that a 11is
invodwenational conduct “fiend eorradle rc rtidH& ece ficiotmesrirdoerrie
2332b also does mnot estabfladadcr asle parmiattbeast catfihmti enrarl o
definition 1is wsneod afbory,ot(hlerrtaleripha sgaasveeny pGd ma r y
investigative fedpondi brli it®pgA)hér tabkoedi emfenses
incorporated as prénditeati a’lporfofivgrsaaosn uinddeSre ctthieon 2
and (3) the ter m inse nitn cuonrdpeorr attheed U.nS .a nS eandtjeunscti n g
increase a Guidelines sentence range 1f the offe

federal criffdhef lneteor tmdaspbcecsi’"mé oheterror
definitioend airne tdhies csuespsarreaptodrds es s1 ags thabdDsehtopics

Remaining Chapter 113B Offenses

Beyond the ‘mMhtreri &h odummaesrcte ndi ng da¢ioanls mound:
of fenses in Chapter 113B, ftilce krienmdasi mifn g omfdfuecrts ess
particular weapons or providing financing 1in ser

LT

specifically, and no error in the court’s instruction th
understoodthathewa engaged in a conspiracy to do condWright t hat tr an:
involved a conspiracy, it was mnot disputed that the defend
of the conspiracyld. at 36.

918 U.SC. § 2332b(c)(1)(A).
971d. 88 2332b(c)(1)(B)XG). Probation is prohibited, and a term of imprisonment under Section 2332b must run

consecutive to any other term of imprisonméaht§ 2332b(c)(2). Terrorism sentencing enhancements are discussed in
more déail infra, @oméstic Terrorism at Sentencing

% d. § 2332b(g)(5).

YA number of offenses outside of Chapter 113B that are def"
domestic terrorism are discussafta, Qthef‘Federal Criminal Laws Applicable to Domestic Terrorism

100 United States v. Salim, 549 F.3d 67, 79 (2d Cir. 2008). That said, the listed offenses may themselves bear a

transnational conduct element or otherwise include an international component.

10118 U.S.C. § 2332hb(f).

021§ 2339A(a). Exception is made for the “material support
to avoid redundancyd.

103,S. SENT’G GUIDELINES MANUAL § 3A1.4 (U.SSENT’G CoMM’N 2018).

2
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113B offenses have limitations making them appli
road, butapmany ambalye ,beat Ifeamacsusdd @pamductt.o dome
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10418 U.S.C. § 2332(ald).
1051¢ § 2332d(a).

1061d. § 2332f(a)(1). The specific conduct prohibited is unlawfully delivering, placing, discharging, or detonating an

explosive or other lethal device in, into, or against a place of public use, a state or government facility, a public

transportation system, an infrastructure facilityld. Attempts and conspiracies are also proscrilied 2332f(a)(2).

Beyond the exception noted in footnd®7, infra, additional exception is made for activities of armed forces during

armed conflict and activities undertaken by military forces in the exercise of official ddti§2332f(d)(1)(2).

107The one jurisdictional prerequisite that potentially could appputely domestidocused conduct is that the

offense occurs in the United States and “is committed in a
from doi nlg8§2332fb)(H)(B)t HoWever, even then, a separate exception statearnong other things,

Section 2332f does not apply to offenses committed within
victims are United States citizens aldd&23BaH(d)(3aThdtsdiged offende
conduct that takes place in the United States and may meet the statutory definition of domestic terrorism can still come

within the purview of Section 2332f if the offender or at least one victim is a foreign national and the offense has a

substantial #iect on interstate or foreign commer&ee, e.gIndictment (Original & Last Amended/Superseded),

United States v. Tsarnaev, 968 F.3d 24 (1st Cir. 2020) (N60Q6), 2013 WL 3215742 (in case involving domestic

bombing by naturalized U.S. citizen, gleg that a victim was a national of another country thedffense had a

substantial effect on interstate and foreign commerce

18 Military-t ype training is defined as including “training in me:
injury, destroy or damage property, or disrupt services to critical infrastructure, or training on the use, storage,
production, or assembly” of explosives, firddar ms, or “othe
§2339D(c)(1).

1091q, § 2339D(3-(b).
110 See id§ 2339D(a);supranotesé4-75 and accompanying text.
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In the latter category, Sections 2332a, 2332¢g, a
mass destru®mieoni [ WMDy3j3tems de¥dapgdedadicoldegiacaly
di spersal de WPSceecst,i orne s2p3e3c2tii vreelsyt.r i cts possession
and radioaetmived/imagdinatcilemr explosive devices wi
to compel t He&Alalc tosf ofh eosteheorfsf.enses reoedquire that

jurisdictional prerequisites 1is present, and whi
existing or directed outside -ftohceu slendi tceidr cSutnmastteasn,c
for 1nstance, 2332a, 2332gf andoABd82hioantepphye
commerctaaxi Section 2332i jurisdiction exists i
place in t h%a nJnn g enda nSyt aottelseer t hings. Likewise, S
harboring or concéddbndgrakpewsonotrhbhtstheaeonabl
has committed or is about to commit one of sever
such as arson and bombing of government propert.)

g U.S.C. § 2332a. Use of WMDs against persons or propert

attempts, and conspiracies to do the same, are prohitit&i2332a(a). One federal appellate court has described the
“without 1 awful a u tinteodeditaexcept geisansneha are aathorizedeby thegappfopriate
authorities to use hazardous biological agents for legitimate purposéd§.n i t ed St ates v. Wise,
Cir. 2000). A WMD isdefined as a destructive device (including a bomb, grenade, mine, certain rockets and missiles,
and similar devices); any weapon designed or intended to cause death or serious bodily injury through toxic or
poisonous chemicals or precursors; any weapaoiving a biological agent, toxin, or vector; amy weapon that is
designed to release radiation or radioactivity at a level dangerous to humas life5.C§ 2332a(c)(2). Other

221 F

criminal prohibitions 11isted askleofGhaptereld3Btan alsoapplyteo simildr t er r or i

kinds of weapons or substanc8se, e.g18 U.S.C. § 175(a) (prohibiting knowing development, production,

stockpiling, transfer, acquisition, r e tvennsysiem foruse@sa possessi

weapon”’) .

112 gpecifically, the statute prohibits knowingly producing, constructing, otherwise acquiring, transferring, receiving,
possessing, importing or exporting, using, or possessing and threatening to use an explosiveianyinoeket or

missile designed to destroy aircraft (unless not designed for use as a weapon), a device for launching such a rocket or
missile, or any part to be used in assembling the sam®2332g(a)(1:(2). Attempts and conspiracies are also
proscibed.ld. § 2332g(c)(1). Exception is made for federal or state government conduct and conduct pursuant to the
terms of a government contratd. § 2332g(a)(3).

113The provision prohibits knowingly producing, constructing, otherwise acquiring, trangfemrgceiving, possessing,
importing or exporting, using, or possessing and threatening to use weapons, devices, or objects that are designed or
intended to release radiation or radioactivity at a level dangerous to human life or that can endangefehhnoarg b

release of the samiel. 8§ 2332h(a)(1). Attempts and conspiracies are also prosctibé2332h(c)(1). Exception is

made for federal government conduct or conduct pursuant to the terms of a federal governmentldontract.
§2332h(a)(2).

114 specifically, the statute prohibits knowingly and unlawfully (1) possessing radioactive material or making or

possessing a “device” with intent to cause death, serious
environment; or (2) usingradioac ¢ mat erial or a “device” or causing certair

nuclear facility with intent to cause death, serious bodily injury, or substantial damage to property or the environment
(or knowing that the same is likely) or to compeleaspn, international organization, or country to act or refrain from

acting.ld.§ 2332i(a)(1). A “device” is defined separately a a n
dispersal or radiaticemitting device that may cause death, seriousliypagury or substantial damage to property or

the environmentd.§ 2332i (e)(2). A threat to do any of the above “un
reasonably be believed” or a demand t o clpasfaciityBythreatr access r

or use of force are also proscribed, as are attempts and conspica&ez332i(a)(2)(3). Exception is made for the
activities of armed forces during armed conflict and activities undertaken by military forces in the exfaffisilo
duties.ld. § 2332i(d).

1155ee id§ 2332a(a)(2) (prohibition applies against persons or property within the United States if one of several links
to interstate or foreign commerce existd);§ 2332g(b)(1) (jurisdiction exists if offense acs in or affects interstate
or foreign commercejd. § 2332h(b)(1) (same).

1164, § 2332i(b)(1).
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§ 84 4s(cfuys,sndddi ar using a WMD (18swWpWadLstRy2332a, d
Section 233uMd apwfouhlil by ¥pmr b vwidli Infgu lolry col l ecting fu
intention or knowledge that such fohds$iwnl bfbe
certain international treaties, or (2) any other
to a civilian, or to a person not taking active
when the purlpy sat wrfa tdires catcatt emt i mi date a popul at
government or international VYAgmengzathen to act
circumstances giving rise to jurisdiction over t
pl achkee ildnitt ed States and is directed toward or r
act in violation of one of the specified treatice
with the stated conditiohengadsoewihdtnt hheoUfien
act bears a sufficient onnection to interstate

Ot her Feder al Cri mi nal Laws A

Domesti c Terroril sm

As discussed above, S ome , but not all, federal C
apply in tdloemesdntc¥Addmfi onally, depending on the
conduct that fits within tkeuldgalodafenaniyomnuamt
generally applicable federal criminal laws rangi
protecting government property. General principl
expand the reacheof ostpheemief ilca wsst aatnudt etsh ed its cus s e d
performing acts connected to or c osneshnitdeelrceed t o be
imposed for committing these and other federal c
Substantive Criminal Laws

Some obs erevetrhsa te sdtoizneants of federal criminal stat
terr¥andmjit is possible to envision examples of

1714, § 2339(a).

180ne court has noted that the term “unlawfully” is meant t
DOJ, 756 F.3d 100, 126 n.10d(Zir. 2014) (reviewing legislative history). Caselaw appears to provide little

elaboration on the term “willfully” as used in Section 233
United States v. Starnes, 583 F.3d 196, 210 (3d Cir.)A@0®@ting United States v. Ladish Malting Co., 135 F.3d 484,

48788 (7t h Cir. 1998)) . In an unpublished opinion, one cour f
willfully” in Section 2339C 1is .Dahabghildransfgr Sérvs.gtl.e705F. t han know
App’x 40, 41 (2d Cir. 2017) (summary order) .

1191d. § 2339C(a)(1). It is not necessary that thealted predicate act for which funds are collected or provided

actually occurld. § 2339C(a)(3). Attempts and cquigcies are also proscribdd. 8§ 2339C(a)(2). Separately, Section

2339 prohibits knowinglgoncealingf unds, proceeds, or “material support or re
they are or were provided or collected in violation of Section 233910 tre case of material support or resources, in

violation of Section 2339B (addressing support to foreign terrorist organizations, dissupsgd

1201d. § 2339C(b)(1)(G)(ii). Other domestfocused jurisdictional circumstances exist, such as when a predicate act
seeks to compel the United States to do or abstain from doing aify. &2339C(b)(5).

121Supra  Redetal Criminal Terrorism Laws”
122 SeeGERMAN & ROBINSON, supranote?l, at 67, 1012.
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tangentlebVhpt ¢3Giimiemalt hleawsar ge numbZa of federa
comheasive review 1srrlk@yantnds ttehaed ,s ctohpies osfe ctthiiosn o
categories of federal statutes that 2ould implic
including:

T Cri mes of violent unrest,

T Crimes againstitgy,vernment author

T Cri mes against persons,

f Cr i mes involving infrastructure or federal p

f Hate <c¢r i mes,

T Crimes involving specific weapons,

f Cr i mes invol ving threats, and

T Crimes involving computers.

Acts of domestic terrorismsihglwe Vvieat egapaynto,t oatt
of domestic terrorism have r%¥sadd edany rchlaagaenst u
statutes could plausib¥PBufathewcahegomuksiplevea
illustrate howmayy diemrfloypmogf eCcdbmtdanbcst i on of charges,
broader des i gd®Ftoiro ne xoafmptlhee, ctrhiemec.choi ce of st atut
2For example, according to analysis by one observer, DOJ u
dispensing a controlled substance” as the lead charge in f

2017 financial yeardd. at 10.

124 seeJohn G. MalcolmMorally Innocent, Legally Guilty: The Case for Mens Rea Ref@BFEDERALIST SOC’Y
Rev. 40, 41 (2017) (estimating that there are approximately 5,000 federal statutes carrying criminal penalties). This
number does not incledfederal regulations that implicate criminal penalties, which may number over 3d€,000.

125 Other statutes might be used to targetupsengaged in domestic terrorism more generally. For example, some

observers have suggested that the Racketeer In#deand Corrupt Organizations Act (RICO)ften associated with

prosecutions in the organized crime contertay be useful in prosecuting groups engagetbimestic terrorismSee

e.g, Francesca Laguardi@pnsidering A Domestic Terrorism Statute andAliternatives 114Nw. U. L. Rev. 1061,

1093 (2020) (“The possibility of wusing RICO, . . . the or
terrorists, has been floated in legal scholenarallytRS since a
Report 96950, RICO: A Brief Sketchby Charles DoyleStatutes criminalizing financial crimes such as money

laundering could also potentially be applicable to certain aspects of the figaficdlamestic terrorisnsee generally

CRS Testimony TE1005@, Persistent and Evolving Threat: An Examination of the Financing of Domestic Terrorism

and Extremismby Rena S. MillerFor legal analysisf money laundering statutes see geneil@Rs Report RL33315,

Money Laundering: An Overview of 18 U.S.C. § 1956 and Related Federal Crimingby &harles Doyle

126 For example, in connectiomith an incident described by DOJ as a domestic terrorist attack, prosecutors charged

one individual under several statutes, including those prohibiting interstate transportation or receipt of explosives,

interstate threats, and illegal mailing of explosiles. e s s Rel e as e, Cesad SayoDRlgadstGuiltyfo J us ti ce,
65 Felonies for Mailing 16 Improvised Explosive Devices in Connection with October 2018 Domestic Terrorist Attack

(Mar. 21, 2019)https://www.justice.gov/opa/pr/cessayoepleadsguilty-65-feloniesmailing-16-improvised
explosivedevicesconnectiorfhereinafter Sayoc Plea Press ReleaBedss Release, U.S Dep’t Cestr Just i ce,
Altieri Sayoc Charged in 3Count Indictment With Mailing Improvised Explosive Devices in Connection With

Domestic Terrorist Attack (Nov. 9, 2018ittps://www.justice.gov/opa/pr/cesaltieri-sayoecharged30-count
indictmentmailing-improvisedexplosivedevices

127E g, 18 U.S.C. § 175 (restricting usesyfecific weaponfbiological agents) and prohibiting certaireats
involving them(8 175 is a predicate offense for 18 U.S.C. § 2339A discussed tidv8)245(b)(2) (prohibiting
certainhate crimesand authorizing increased penalties where defendanspeesic wapon(dangerous weapons) in
committing hate crimejd. 8 247 (prohibiting varioubate crimesand protecting both certapersonsandproperty);

49 U.S.C. 8§ 46505 (criminalizing certain conduct involvepgcific weaponfirearms or explosives) when itvolves
infrastructure(aircraft) (88 46505(b)(3) and (c) are predicate offenses for 18 U.S.C. § 2339A discussed. above)

128 Sege.g, FBI Oversight Hearingsupranote2( s t at e ment of Chr i dMe fthg RB]focusna y, Di r .

g
t
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1 vil di sorder statute. Thi s section disc

the violence and the violation of federal law. And then the ideology comes into it as a further piece of the puzzle as we
build up the case.”).

129 For example, DOJ paly is generallyto charge the most serious applicable offease t hough t ypicall
wi l 1 have committed more than one c¢criminal act and h
DOJ Manual: Criminal 88-27.300 https://www.justice.gov/jm/jr®-27000principlesfederatprosecution#27.300

130 SeeSinnar,supranote4, at 1352 explaining how the weapon used by a suspect may impact charging decisions in
domestic terrorism context).

131Seee.g, Debra Cassens Weigth Circuit upholds part of federal antiot law in case against white supremacists

ABA JOURNAL (Mar. 5, 2021)https://www.abajournal.com/news/article/gtincuit-upholdspartof-federatantiriot-
law-in-caseagainstwhite-supremacistéspeculating that becautee eventsof anuary 6, 2021 at t he
place on federal property and involved f ediatacydgainster sonne
people who paeveni3ci pated” in the

132 5ege.g, Hate CrimesFBI, https://www.fbi.gov/investigate/civitights/hatecrimes(last visited Mar. 29, 2021)
(explaining how “an added element of bias” may turn a
hate crime).

133 See generallywhat We InvestigatéBI, httpsi/www.fbi.gov/investigatdlast visited Apr. 7, 2021).

34Sege.g,PresRel eas e, U. S.AtdneypGeneraloilliam R. Barrs Statement on Riots and Domestic
Terrorism (May 31, 2020https://www.justice.gov/opa/pr/attorngeneralwilliam-p-barrsstatementiots-and

domestieterrorism( des cri bing certain violence connecthedoiceso ri ot i
of peaceful and legitimate protests have been hijacked
135 Seee.g, FBI Oversight Hearingsupranote2(statemenof Christopher Wray, Dir., FBI).

136|d_

13

y
is/

113

137 Lisa DesjardinsEBI director sounds the alarm on the growing threat of domestic terrpR88 (Mar. 2, 2021),
https://www.pbs.org/newshour/showHtirectorsoundsthe-alarmon-the-growing-threatof-domestieterrorism
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138E g, Criminal Complaimn, United States v. Rupert, No.-2-344 (D. Minn. 2020).

139Sege.g,PresfRel eas e, U. S.Remaning Memaers of CaliforniBased \White Supremacist Group

Plead Guilty to Federal Rioting Chaghe¥ RalCgynnac€Chenl with
(May 3, 2019) https://www.justice.gov/usaadva/pr/remainingnemberscaliforniabase-white-supremacisgroup
pleadguilty-federatrioting( des cri bing guilty pleas entered by individuals
protestors and other individuals” at a rally).

14018 U.S.C. § 2101(a).

1411d. § 2102(a).

1214, § 2102(b).

143|d_
1441d. § 2101(a);accordUnited States v. Daley, 378 F. Supp. 3d 539, 558 (W.D. Va. 281f@jfsud nomUnited
States v. Miselis, 972 F.3d 518 (4th Cir. 2020) (deter mini

use a facility of interstate r forei gn commerce with the requisite intent?”).
14518 U.S.C. § 2101(a).
146 Overt Act BLACK s LAW DICTIONARY (11th ed. 2019).

147 SeeUnited States v. Rundo,No.-590 1 8 9, 2021 WL 821938, Wehoithatthdovelt Ci r. Mar .
act requirementefers to acts that fulfill the elements themselves, and not mere steps toward, or related to, one or more
of those elements. ”).

18E g, Daley, 378 F. Supp. 3d at 560.
9E g, United States v. Markiewicz, 978 F.2d 786, 813 (2d Cir. 1992).
150E g, United States v. Dellinger, 472 F.2d 340, 361 (7th Cir. 1972).
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151 SeeRundg 2021 WL 821938, at 6.

152|d.; United States v. Miselis, 972 F.3d 568638 (4th Cir.202Q)These courts disagreed on whet
language prohibiting organizing a riot was similarly problem&ampareRundg 2021 WL 821938t *5 ( “The ver b
‘organize’ is swithiMiselis 972 .3dad58%38(b‘r[oS]dp €’e)c h t earidtiundgr8§t o or gani z
2101(a)(2), unlike that of encouraging and promoting adiat, e timplicate mere advocacy of lawlessness, and may

thus be proscribed. ”).

153Rundg 2021 WL 821938, at *GaccordMiselis 972 F.3d at 5389.

154 Rundg 2021 WL 821938, at *Miselis 972 F.3d at 541.

155 SeeCapitol Breach Cases U. S . De fisummarizifig chargestiniprosecutions for conduct connected to the
events oflanuary 6, 2021 at thé S. Capitol), https://www.justice.gov/usadc/capitotbreachcaseqlast visited Mar.
30, 2021) [hereinafteCapitol Breach Casés

15618 U.S.C. § 232(1).
1571d. § 231(a)(3). Other subsections of the civil disorder statute prohibit otheratsin as demonstrating the use

of, or transporting in interstate commerce, certain weapon
the same will be unlawfully &g@R3l@@2rd for wuse in . . . a ci
B8yUnitedStat s v. Mechanic, 454 F.2d 849, 852 (8th Cir. 1971) (]
speech, but applies only to violent physical acts.”).

1591d. at 851, 57.
160|d, at 854.
16118 U.S.C. § 231(a)(3).
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order charges for interfering with offi

Crimes against Government Authority

As discussed, the statutory definition of domest
intended to influence government pfolicy or inter
Contaeplly, then, 1t 1s possible to envision 1nst
against government authority, such as treason, i
detailed below, limited caeres |l mavy amdr saighitfheamt
applicability of these statutes, and 1% practice

t

has been deémegt brar ohathemid pnbe committed agains
gover Wfhents the only crime Hehiwmhdsipectifée¢ eConhit

t re &soomns i sfo[ff P venmhyg Walhre algmii tn&dd hSetraitnegs toor t heir

Enemies, giving thmtAide fainndi tCioamf oirst .codi fied 1in
of the U.S. Code, which imposes fines and a mini
treason, and aut h8Treiazseosn tphreo sdeeeamtahi topnesmalalateyl .y as ien ¢

162 Id

1631d. § 232(3).

1641d. § 232(7).

1651d. § 231(3);accordUnited States v. Red Feather, 392 F. Supp. 916, 918 (D.S.D. 1975); United States v. McArthur,
419 F. Supp. 186, 192 (D.N.D. 1975jitd sub nomUnited States v. Casper, 541 F.2d 1275 (8th Cir. 1976); United
States v. Jaramillo, 38Q Bupp. 1375, 1381 (D. Neb. 1974).

166 Jaramillo, 380 F. Supp. at 1381.

16718 U.S.C. § 2331(5).

168 For exampledespite speculation about their potential applicabi®J has so far not filed treason, insurrection, or
seditious conspiracy charges connectetheevents oflanuary 6, 2021 at thé S. Gapitol, Capitol Breach Cases
supranote155, although at least one federal prosecutor has reportedly stated that seditious conspiracy charges remain
possibleKatie BennarEvidence in Capitol Attack Most Likely Supports Sedition Clsarigmsecutor Saysl.Y.

TiMES (Mar. 21, 2021)https://www.nytimes.com/2021/03/21/us/politics/capitiot-sedition.html Federal prosecutors
reportedly have also osidered whether the insurrection statute could apply tevets of January 6, 202t theU.S.
Capitol. PresR e 1 e as e, U. S.Federal@muthorities invedtigating any potential violations of federal law by
residents of Southern District 6fhio attheU.S. Capitol (Jan. 7, 202ttps://www.justice.gov/usasdoh/pr/federal
authoritiesinvestigatingany-poteriial-violationsfederatlaw-residents

169|nfra, notel74and accompanying text.

170 Stephan v. United States, 133 F.2d 87, 90 (6th Cir. 1943).

171 I1d.

172y.S.ConsT. art. Ill, § 3, cl. 1.

17318 U.S.C. § 2381.
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The federal insurrection statute authorizes fine
who nci1tes, sets on foot, assists, or engages 1in
of the United States or the I"™Thetbencecafe adsgi
anyone convicted of thioolldaitnign ga ntyh aotf fpircoé¥®d usnidoenr ftrhc
The exact scope of t he pianrstu rbreeccatuisoen istt adtouetse niost 1
“rebe’lolti mmur ¥ Icnt iaodndi tion, there is little interop
prosecutions under th® insurrection statute are

174 3. Richard BroughtorConstitutionalDiscourse and the Rhetoric of Treasdi# HASTINGSCoNsT. L.Q. 303, 311
(202DhHer(e has been no American treasPaulT. CraneDidithe€Caub n i n wel 1 ¢
Kill the Treason Charge?: Reassessing Cramer v. United Statessa8ijitificance36 FLA. St. U. L. Rev. 635, 639
(200WogoweVvVer, after 1954 not a single American was charged

175y.S.Const. art. 111, 8 3, cl. 1.
176 SeeHaupt v. United States, 330 U.S. 631, 635 (1947) (contradtinf e ndant s overt acts

t
with a past case where proof of overt acts were 1insu
character” of those overt acts).

177 Cramer v. United States, 325 U.S. 1, 31 (1945).
178 Carlislev. United States, 83 U.S. 147, 158 (1872).

1%SeeUnited States v. Rahman, Mbr8oYer, Bny dcdeptdbk recitationdof thiezldmer@s r . 19 9 9
of treason must include the breach of allegiance. ”).

180 Stephan v. United States, 133 F.2d @7 (6th Cir. 1943).
181 Ex parteBollman, 8 U.S. 75, 127 (1807).
182|d_

183 See generalliemorandum From Deputy Attorney General Jeffrey A. Rosen For All United States Atterneys
Charging in connection with violent rioting, including 18 U.S.C. § 2384 (Sep. 17, 2020),
https://www.justice.gov/archives/opal/page/file/1317916/downlbackinafter Rosen Memorandum] (describing
potential applicability of seditious conspiracy chargesg alsdCrane,supranotel74, at 639 (linking the limited
treason prosecutions to the availability of other statutory charges).

18418 U.S.C. § 2383.

185|d_

186 Id

187 Erin CreeganNational Security Crime3 HARV. NAT’L SEc. J. 373, 381 (2012).
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21 EPUDPOUUW" OOUxPUEEaOo whWw4628" 6 we wl + WK
Section 2384 of ofiet pea ov8 defS :t he U. S. C

If two or more persons in any State or Territory, or in any place subject to the jurisdiction
of the United States, conspire to overthrow, put down, or to destroy by force the
Government of the United States, or to levy war against thein, @ppose by force the
authority thereof, or by force to prevent, hinder, or delay the execution of any law of the
United States, or by force to seize, take, or possess any property of the United States
contrary to the authority thereof, they shall eacfifed under this title or imprisoned not

more than twenty years, or bdff.

In a 2020 memo to U. SRosA¢ t & Mahadynsp u(thye rAetitnoar fnteeyr
General Jeffrey A. TRlooseesn nmott erde qtuhiarte tphteh esft aotfu tae
U.S. Government, despit’¥Rwhderthe¢hsame¢amughkt app
conspiiracy an agreemenflwitth ttthe aolkjqgadts idfe
overthrow, put down, or desher oayu tthheer iUt. yS .0 fg otvleer nli
States, (3) prevent, hinder, or delay the execut
take, or possess any property of the UWited
Though recentticmget haswve imheapes 1s 1imited,
conduct that miglhst sfddFppe.winhtanc¢he shat RoOsen
noted that charges Upmodteern tSieacltlwsh aa valigldghcloamp dh d e
cospired to take a federal coliptdasowmabloy wtdhdermr
statutory prong proscribing forcibly seizing,
States contr @Ay dti o iiotnsa 1al uytihedtrhi toye. n¢ aarlyy ctawent one
court of appeals indicated that the prong addres
execution of federal 1 aw“praodmishti tsso mae ¢omrsspinr awchy
authority to executngagddwho execmmedg@ael gw
The seditious conspiracy statute has been used
bomb governm®nt buildings.

With regard to the sedpos o by ohdgissptarriaccty csotuarttut e
recognized “hhrhhmtce idgdaimpdt eshe g% chrenmnddrmstt rasta jgialy
explaiftece tihmawt is clear that seditious conspirac
the authority of”®The UYmidtgeed fSutrat‘ohfefre metxispel dafi snpeede cthh
and a conspiracy to do somet hing ot hbeyr tthhea n
goverfiinlemtot enough to sustait®As ochathge whfe tshedi t

18818 U.S.C. § 2384.
189 SeeRosen Memorandunsupranote183

1% John Alan Cohareditious Conspiracy, the Smith Act, and Prosecution for Religious Speech Advocating the
Violent Overthrow of Governmerit7 St. JoHN's J.LEGAL COMMENT. 199, 210 (2003).

19118 U.S.C. § 2384.

192g5eeCohansupranote190, at 206 (describing seditious conspiracy
193 Rosen Memorandunsupranote183

194 Haywood v. United States, 268 F. 795, 800 (7th Cir. 1920).

195E g, United States v. Rodriguez, 8¢.2d 318, 319 (7th Cir. 1986).

19 United States v. Stone, No.-20123, 2012 WL 1034937, at *4 (E.D. Mich. Mar. 27, 2012) (qudBalgiwin v.
Franks, 120 U.S. 678, 693 (1887)).
19719,

198|d, at *5.
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charges &wwoppnddtbébd wnder the seditious conspiracy
domestic terrorism could ultimately depend not ¢
agreement between two or more persons stoo take foc
on whether (depending on the statutory prong at
opposition to a positive®Saesdsietritoiuosn coofn sgpoivrearcnym ecnht
reportedly under considerevsmbhabyaDPJ6,jin2@dhnatt
U. Bapit ol

Crimes against Persons

Domestic terrorism, bsac#dtsaantguetrooruys dt@f ihnuintaino nl,i fien. s
Regardless of its specific purpose then, conduct
doemstic terrorism may violate a variet?3? of feder

For example, federal criminal statutes prohibit
Membefs CongMenstsfeasgress Eledt.,JuSuprceme oo mro mi ne e
Cabinet *Mehneb ePrrse,s i dent, PresidentialelStcaf fa,ndt he

Vice Prd£L%adnegdntf amily members of certain United S
law enfor c éMenmott hoefrf ifceedresr.al statute criminalizes
conspiracies to use force®@tohdmjfuededfaldeacmi miofdlh
prohibit assault and other violent conduct wher e
jurisdiction o#AltthkoWghtadcSmptebensive review of

laws prohibiting crimes agataporttharss cresc tiisonb ey or
overview of several key stastomtses whnelti matyi bg oifi
relevance in the context of domestic terroris m.

¥Another statute separately proscribes knowingly or willfu
necessity, desirability, or propriety of overthrowing or d
or vi ol eassassiffation, as wellyas organization of or affiliation with groups that do the same and distribution

of related printed matter. 18 U.S.C. § 2385. Depending on the circumstances, some conduct to which Section 2384 is

relevant might also be considered an&ection 2385.

200 See supranote168and accompanying texput seeMark HosenballNo seditious conspiracy charges emerge in
U.S.Capitol riots casesReUTERS(June 3, 2021 https://www.reuters.com/legal/governmentgeditiousconspiracy
chargesemergeus-capitotriots-cases2021-06-03/( A law enforcement official, who asked for anonymity to discuss
debates among prosecutors, said there had been little recent discussion among key officials regarding seditious
conspiracy charges” ) .

20118 U.S.C. § 2331(5).

292|nfra, Hate Crimes ”

20318 U.S.C. § 351. This statute is a predicate offense listed in 18 U.S.C. § 2339A, discusse8Lgirgve. Matefial
Support to Terrorists Under 18 UCS.§ 2339A ”

204|d, § 1751. This statute is a predicate offense listed in 18 U.S.C. § 2339A, discussed ab
2051d. § 115.

2061d. § 372;accordUnited States v. Rakes, 510 F.3d 1280, 1288 (10th Cir. 2007) (listing elements under § 372 as
requiring“ ( 1) t wo or more persons to conspire (2) to prevent a
under the United States (3) by force, intimidation, or th
207Sege.g, 49 U.S.C. § 46504 (prohibiting assandtor intimidainga  « f tew mémber ar flight attendant of the
aircraft” “on an aircraft in the special aircradft jurisdic
the duties of the member or f1light a.t8233%Adiscussed abovg));4 6504 i s
18 U.S.C. § 111fprohibitingthe* unl a wful kil ling of a hspeaahterftagidl n g” when ¢ o mr
jurisdictionof the United States, such as various fedeudtings and langsid. 8 113 (criminalizing assaults

committed “within the special maritime and territorial jur

n-
r
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UUEUOUDPOT Qwli UPUUDPOT OwbUw( Ox1 EPOT wwl EIl UEOuw.
Among other things, Section 111 of Tist®Pe 18 of t
for forcibly assaulting, resistinwi,t borptpaoisni ng, it
federal offi®bOdsbehamgkdydosens of individuals
connecteowmfentthey 6, 2 (% Incaltu dtihneg Ganpdiitvoildual s w
struck law enPorcemeaye d fffh e mr$ainohn gc Kb&tnhiecrasl. a ge n

ts dvaute ahpests toassakbammodt oamyt for cti bt ea

i

s tkut broader categorrciiobplppoBi mgedi digdewvah as f
fi*Hewe ver, rtegardless of the statutory term at
Il mdotr ¢cbdvhe ch does not require physical cont ac¢
astdsomkay of physical 4% grdessailomotuawar ditshhera
ether Section lilnli nmulns,o sri-engpulaar icassgs @autl tat tme mpt or
jure that does not involve actual physical <corn
rtai m7Sfeecltoinoine slddy poofiec¢s or employee of the
emayany branch of the United States Gover nmen:t
r viamas protects such 1inwhivVdindgaaged firm m§rb edm ga chao
e psé&presrofnor mance O?PT loeftfaitcuitael ndduyt sdelst. € pmadt ¢d o c al
ficersoeptwnghpnandonnfilefedde@hndfprcentse
tizens whkenfs¢dheargahhrempl oyee s?®Dent etrhneiinri nogf fwhcei tahl
mfficer offe negnapgleody eien . . . p&ecaaflolrsmafnpceec aofff aocftf i ¢
nalbwthhs pfficer or employee “doedtudn pme ente ctehses ar i | y
standard so long as he or ?dmme oir sSaeaddimpyi nlgl 1o wmtl sa

D DO O TY® O g — =0 =
St o0 O 8 50— =S S

113

28Acts under the statute that qualify as only

113

simple assault
involve physical contact with the victim of that assault
imprisonment for up teight yearsld. § 111(a). Use of a deadly or dangerous weapon or infliction of bodily injury

enhances the applicable penalty to up to twenty years in ptisé111(b).

2091d. § 111(a)(1).

210 Capitol Breach Casesupranote155

211E.g, Criminal Complaint, United States v. Blair, No. 1:2§-00211 (D.D.C. 2021).

212 E g, Affidavit in Support of Criminal Comlaint and Arrest Warrant, United States v. Nichols, NelV21102; No.

21-MJ-103 (D.D.C. 2021).

213For a synopsis of charges filed to date, see geneZalhjtol Breach Casesupranotel55.

214 United States v. Wolfname, 835 F.3d 1214, 1217 (10th Cir. 2016).

21518 U.S.C. § 111(a)(1).

216 United States v. Taylor, 848 F.3d 476, 493 (1st Cir. 2017).

27CompareWolfname 835 F. 3d at 1218 (“Because a § 111(a)(1l) convic
intimidating, or interfering must fall into one of these two categories, a conviction for any of these acts necessarily

involves—at a minimum—s i mp 1 e andUnited $tates . Chapman, 528 F.3d 1215, 1219 (9th Cir. 2008)

(similar), with United States v. Gagnon, 553 F.3d 1021, 1026 (6th Cir. 2009) (concluding a violation of Section 111

does not necessarily require an assault).

21818 U.S.C. § 111.

21%United States v. boker, 997 F.2d 67, 74 (5th Cir. 1993); United States v. Burns, 725 F. Supp. 116, 130 (N.D.N.Y.

1989).

220 Sege.g, United States v. Holder, 256 F.3d 959, 966 (10th Cir. 2001) (affirming conviction under § 111(a) where
defendant shot a private citizen atisig a United States Department of Agriculture employee in building a fence to
comply with a wetlands easement).

221 SeeUnited States v. Perea, 818 F. Supp. 2d 1293, 1303 (D.N.M. 2010) (collecting cases where victim was not
necessarily omuty).
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r qir that a person intend to Bng
t ha t con

e es
h he person subjected to #he

/] UOUI EUPDDRIDY GwEOE] | O wO o) Wi @2 B B unls WEhd Ko

Uw
The same government off
1
n

icers and offecepalsef prote
Section 1114 of T1t1e 8 of the U. S. Code, whi ¢ h
such in®Théedmaksmum penalties autohnortihzeed by t he
circumstances samnadt Fdfndxmdnplm, sanmamden of 1ife
imprisonment is mandated where “pofsdaral yofigicar
wait, or any other kind of willfubyr dal therate

commi s $kiiodnn aopfpi ng, t’p ésaasboodtaangeen,gpi oh ¥ Martdleirngs .

for Section ““@h¢dupltawdunés kidling of a human beirn
afor e t?Roau gnhott ori ousl y??owhnfcths iger@meacaddegptrequires e
infbectious Bodi &wy “dxmtjruernye recklessness and want o
human?¥ i fe.

*PDEOExhwBW @26 " 6 we whl Y h

Section 1201 of Tptodki B8t ofktbheappSngCodd rel ate
cont®Khe .statut e odreipgairntasl fcraonmmotnh el aow dwehfdic dp pi ng

222United States v. Feola, 420 U.S. 671, 684 (1975).
22318 U.S.C. § 1114Section 1114 is a predicate offense for 18 U.S.C. § 2339A discussed above.
2241d.; id. 88 1112, 1113.

22514, § 1111
228,

227 See generallynited States v. Delaney, 717 F.3d 553559 (7th Cir. 2013)describing malice aforethought and

related terms and surveying the confusion often accompanying such candafit®) AforethoughBLACK’s Law

DicTIONARY (11thed.2019) d e fi ning malice aforethought as “encompassing
kill, (2) the intent to inflict grievous bodily harm, (3) extremely reckless indifference to the value of human life (the so

called < abandon e dor@hntheintent tb commitardangetoesdetony (which leads to culpability
under the feloymu r der rule) ”) .

28Frascardli v. United States P a-06d3theCir. Qalz) (uotingnitdd Statesk.. 3d 701, 705
Browner, 889 F.2d 549, 5552 (5th Cir. 1989} accordUnited Stag¢s v. Slager, 912 F.3d 224, 236 (4th Cir.

2019, cert. deniedl 39 S. Ct . 2 6 Afretijoaghimay he eqtablished by eviedence of conduct which is

reckless and wanton and a gross deviation from a reasonable standard of care, of such a nature that a [factfinder] is

warranted in inferring that [the] defendan was aware of a serious fquotingUnitdd death or
States v. Ashford, 718 F.3d 37384 (4th Cir. 2013)).

22918 U.S.C. 8§ 1201. Another similar statute is the federal hostage taking-sta8ut¢.S.C. § 12035eeUnited States

v.CarrionCa l i z, 944 F.2d 220, 223 (5th Cir. 1991) (observing th
Taking Act are quite similar” with respect to their |l angua
to seize or detain andividual and threaten to kill, injure, or continue the detention of that individual in order to

compel the government or another individual to engage in, or refrain from, some action. 18 U.S.C. § 1203. In contrast

to § 1201, which thasadtimitkadt “appidd che yomd the borders of
adopted specifically ‘to ext e nCarriopn-Caliz M¥M4FR.2d at224 guoting er e xt rater
United States v. Yunis, 681 F.Supp. 896, 904 (D.D.C.1988psstent with its focus on extraterritorial crime, § 1203

ordinarily does not apply to conduct committed inside the United States. 18 U.S.C. § 1203(b)(2). Thus its application to

domestic terrorism may be limited, although there are statutory exceptioesulthimake the statute relevant in

certain circumstancess uch as where “the governmental organization soug
Uni t e d ldSSeationel203 i3 a predicate offense for 18 U.S.C. § 2339A discussed Additmnal federal

statutes prohibit certain kidnapping thre&se infra§ Cfimes Involving Threats ”
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narrowly “ralleirrg]ld amd nc bryr Ypoirwg] aa®pargaaoanst his
contrast20Beencompasses a much broader array of
confined wi®?tlhnoduetr c$%o2nbsfeinath. t he st adedeadappl has wh
“unlawfully seize[d], onfine[d], inveigle[d], decoy|d], kidnap[ped], abduct[ed], or cdeil]

away” @2Tvhiec tSiunp.r e me Court has observed that this
usedtocovereveryps s i bl e v ar i &%¢Thus,unfike kidnapping pnpler theg .

common law, Sectioh201d o e s n ot r e q u-the carryihquasvay ofthe victidi*o n
Instead,¢ st raining the victim’s freedom, for exampl e
sufficient? In another divergence from common law kidnapping, a defendant may violate

Section1201(a) even if he does not use foraather tactics such as placing the victim in fér,

or using “false representations”®0or “promises?” 1
Despite this breadth, there are seveamait$ on the applicability of Sectiat?01(a). First, the

defendant must “hold[] for r awhiclhhaccordingtothe war d or ¢
Supreme Court, “implies a intfaranlapprediablé perpoth y si cal or

againstthepersé wi 11 and with a will f3Thei n“‘ehnotl dsion g’o ¢
requirement is an essential element %°Butkidnappir
“it has received surpri s #Onelfederal appeltate eourthast e nt i on i

suggested thdtolding requires more thdleetingconducs u ¢ h as “ mentierinthea r y de t
course of a holdup?** Courtsalsohave interpreted the reglement that the victim be held for a
prohibited purposen a me 1 y “r ans om o r—broady’#Asdnedederabt her wi s e ”

appellate court explained,foranyrdasof whicdiwonldin need onl y
anyway be of be ne 2 SecondtSectiah20&(a) eqguifes that thenconduct

implicates one o$everal jurisdictional nexuses, which may be satisfied where, for example, the

defendant travels in interstate commerce in furtherance of the offense or where the victim is a

federal offcial or employeé? Third, courts have interpreté&kction1201(a) to impose intent

requirements on the part of the defendént.

230United States v. Young, 512 F.2d 321, 323 (4th Cir. 1975).
231|d_

23218 U.S.C. § 1201(a).

233 Chatwin v. United States, 326 U.S. 455, 463 (1946).

234 United States v. Etsitty, 130 F.3d 420, 42¢h Cir. 1997)ppinion amended on denial of repI#0 F.3d 1274 (9th
Cir. 1998).

23518 US.C. § 1201(a).

236 Chatwin 326 U.S. at 46(accordWAYNE R. LAFAVE, SUBSTANTIVE CRIMINAL LAw § 18:2(a) (3d ed. 2019).
237 United States v. Hoog, 504 F.2d 45, 51 (8th 1974).

238 Chatwin 326 U.S. at 460.

239 United States v. Larsen, 615 F.3d 780, 787 (7th Cir. 2010).

240 aFave,supranote236, § 18.2(a).

241 United States. DeLaMotte, 434 F.2d 289, 293 (2d Cir. 1970).

242 United States v. Small, No. Z0117, 2021 WL 486879, at *3 (6th Cir. Feb. 10, 2021).

243|d_

24418 U.S.C. § 1201.

25GeeUnit ed States v. x888 8438 @1th Cé. 207) frequiringtipat government must prove that

defendant acted knowingly and willfull nitedoStateswuapport a conv
Ouedraogp 5 3 1 xF31, 744¢6th Cir. 2013)similar); United States v. Garzaobles, 627 F.3d 161, 166 (5th

Cir. 2010) (similar)United States v. Eng., No. 18 CR. 492 (PGG), 2020 WL 7773606, at *15 (S.D.N.Y. Dec. 30,
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Violations ofSection 1201(a) may ordinarily be punished by up to life imprisoniteRtr
violations resulting in deatiowever, Sectiod201(a) imposes a mandatory minimum penalty of
life imprisonment, and authorizes the death pertéli&.separate subsectionSection1201(c)—
also authorizes up to life imprisonmtefor conspiracieshiatviolate Sectiorl 201248 Prosecutions
under Section 1201 have included, among otPf@that of six defendants in connection with the
2020 plot to kidnap Michigan Governor Gretchen Whitmer as part of a purported plan to
overthrow the governmest?

Crimes Involving Infrasyructure or Federal F
Depending on where they occur and what they targ
conceivably run afoul of various federal crimina
to certain 1inf ™iFsotrr uecxtaunrpel eofri apcrtospreorbtryd. ® me s hat oc
ot her wi s e eidmppelaipbcearttey, could violate a number of f
protecting f edermpletroamodes nhmaative or violent beha
A detailed analiyss iasv aoifl atbhlees ei ®ébtoatthustteas€ RS epr ¢ dhua ¢t
be relevant to acts of domestic terrorism invol

T Vandalism of Government Rpnoperfiyesl8abliSu€. fi
and prison termfederawWPPptoépeérinjury of

f RestrictedGmBainds ngk8oUl Gip&seA 47b2nge of cri
penaPfiacres t ain ‘contdnicet @ad biwHiddimgame grounds.
defined to include, a‘fpemrg omt Iparost.,e clt eada tbiyo 1t sh e

2020)(similar); United States v. Eason, No.-28015, 2016 WL 845467, at *1 (C.D. Ill. June 22, 201@¥f'd, 854
F.3d 922 (7th Cir. 201 qsimilar).

24618 U.S.C. § 1201(a).
247|d'

248|d, Conspiracy is discussed in greater detafta, Gonspiracy

2499 Sege.g, United States v. Medina, No. 2:ZTR-119, 2021 WL 1152708, at *1 (S.D. Ohio Mar. 26, 2021)
(providing background of daysloaghostagssituatime’cyut i on connected to a

press Release, U.S. Dep’t of Justice, Six Arrested on Fed
Michigan (Oct. 8, 2020https://www.justice.gov/opa/pr/siarresteefederalchargeconspiracykidnapgovernor

michigan Criminal Complaint, United States v. Fox, No. H12j:416 (W.D. Mich. 2020)Several defendants in the

matter have also been c¢ hamnspiracytouse aviieaponohmass destfuttiomande.s. s uch as
federal fir eParrensss vRieolleaatsieo,n skedéfal Grand Jpry Returmsfa Shipersedingdneictment

Adding New Charges in the Conspiracy to Kidnap Michigan Governor Gretchen WHhifper28, 202},
https://www.justice.gov/opa/pr/federgtandjury-returnssupersedingndictmentaddingnew-chargesconspiracy

kidnap

251Seee.g, 18 U.S.C. § 43(a), (d)(1) (prohibiting certain damage or threats directed at animal enterprises such as zoos,

circuses, aquauims, agricultural fairs, animal breeders, and academic or commercial entities engaged in animal

research or testing (among other&});8 1369 (prohibiting, among other things, willful injury to, or destruction of,

veteran’s memorifaysoWlodabegd om pmodeprerthe juid83885 ction of,
(criminalizing, among other things, willfully setting fire
federal lands)id. 8 2152 (proscribing certainagisf t respass, injury, or destruction wi
property or material of any submarine mine or torpedo or fortification or harbor defense system owned . . . by the

United States?”).

252 See generallCRS Legal Sidebar LSB1049%ederal Criminal Laws Applicable to Rioting, Property Destruction,
and Related Condudby Peter G. Berris and Michael A. Fost€RS Legal Sidebar LSB1056Bederd Criminal
Law: January 6, 2021, Unrest at the Capitby Michael A. Foster and Peter G. Berris

25318 U.S.C. § 1361Section 1361 is a predicate offense for 18 U.S.C. § 2339A discussed above.
2541d. § 1752(b).
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Secret "sSealvias ,t he“i\8i coer Pwielsli deen e mporarily
Conduct prohibited at restricted buildings o
entering or remaining without lawful authori:
disruptioe cmpddacng i“wmigtrle sisntoante gtre sismpede or
disrupt the orderly conduct offa@Gdvernment Bu:
(3) knowingltamyemgagionfg pihnysical violence agai
prop®rty.

T Unl awful Act iStiatiess Catpi Wmwilt 8dii | di ngs and Gr o
A 5:10Muthorizes var®fooara wgfd miomallucpge maldt i e s
activitiesowmdLageibutiolddsiGmepaitfoilcalaly defined by
separate statute to snchndeotbhetannesstreatssy
the CapiCaplbtioldiendgds are defined to include t1
building and House and Senat®lnmnffice buildin
general, Section 5104 prohibits:

)l

knowingly, with fiomrg eoranrde ma ioniemg eqn etnlte rf 1l
eithhese of Congress,;

=

willfully and knowingly obstructing or 1impe
the Cgrpundii lodci ngs ;
T willfully and knowingly en

gaging in an act
n act involving assault, othe
al

n
a r infliction
bodily harm to an individu , or damage or
property)gr odann CarpiibwilCdpn g o]
T andxcept as authorized by Capitol Police Bo
having readily accessible a firear m, a dang
or knife with a blade over three 1inches), a
deivce, or using or disch®rging any of the p
These statutes have been among the charges filec
eveamaffanuvary 6JU. BE@pitatl,twhich illustrates their
viohaedtdestructive conduct tareting or occurrir

Depending on the circumstances, acts of domest:i
federal statutes that prohibit violenttuore.dest
For instance, a number of federal c¢cr™ minal statu

2551d. § 1752(a), (c)(1).

2561d. § 1752(a)(1X5).

25740 U.S.C. § 5109a)(b).

258|d, § 5102.

259]d. § 5104. A separate statute also prohibits, with exceptions, knowing possession of a firearm or other dangerous

weapon in a “federal facility, ” etheCapitebeldingmbecausetmeyaef whi ch wo

“owned or leased by the federal government” and have feder
performing official duties. 18 U.S.C. § 930.

260 Capitol Breach Casesupranote155

261Seee.g, 18 U.S.C. § 32 (criminalizing various destructive conduct directed towards aircraft or aircraft facilities

(8 32 is a predicate offense for 18 U.S.C. § 2339A discussed above)); 49 U.S.C. § 46502 (imposing criminal penalties
for aircraft piracy (8 46502 is a predicate offense for 18 U.S.C. § 2339A discussed abo§e)505 (making it a

crime to place, or attgphto place, an explosive or incendiary device on an aircraft, or use a dangerous weapon during
flight (8 46505 is a predicate offense for 18 U.S.C. § 2339A discussed above)).
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internat i®maill noaporansd masPPencagypBrtalionesyst
interstate gas Papdlcommunndafandhidiltiess or syst

Hate Cri mes

Depending osn motdevYesmdamtobjectives, illicit cond
may s omet i me s—dbeef ian chda tbey“ceitninadoftdhBelagainst a person or

propertymotva e d in whole or in part by an offender’ s
sexual orientation, et WA idiys c gemad ri,n oan gtehmare r
the line between hate cr fbrheu¥f4Saymé ad e me snaiyc beerr or
“I'nvestigathdtaes cbotmk and andandt DOF Hesmes omet i me

used both designations i%HFoondsagmiDOd wiutrls uae ds if g
hate c¢rime c lOdahrigoe smaang awihnos td raonve hi prod astt mre a c
the ‘DhiTe the’iRi ChtarRoltlt¥d nithe, pViesgi mied ease a
guilty plea 1in etdhatth ec acsoen,d ulxQJ adse sbcortihb a??*hate cr i
Similarly, a defendant who plotted to blow up a
chargdOJ] arderred to his conduct s domestic te:
Given telptsnadomowerlap, federal hate crime statut
context of domestic terrorism. This section pr oy
crime statutes: (1) USeBcotdieo n( p2rdo7h idbdis ttTinnmigt teci edrit awiffn t
religious property or interferd¢hee Mait tt hetwhShempaa
and James Byrd Jr Hate Crimes Prevention Act of
the circumstances, au tneusmbceoru 1 odf aoltshoe rb ef eadpeprl ai Ic asbtl a
context, such as those prohibithhonmrg caoamd miad a zii esg
violent interference wi t*hA cdeirstcauisns ifoend eorfa 1tlhye sper oat
statutesf aommryd bin ot?fer CRS products.

2625ege.g, 18 U.S.C. § 37 (criminalizing certain violence and destructiveviehat international airports (8§ 37 is a
predicate offense for 18 U.S.C. § 2339A discussed above)).

263Seee.g, id. § 1992 (prohibiting certain violent or destructive conduct directed towards railroads and other mass
transportation systems (§ 1992, whick e s t he phrase “terrorist attacks” in its
§ 2339A discussed above)).

24E g id. § 1366.

265E.g, 49 U.S.C. § 60123(b). Section 60123(b) is a predicate offense for 18 U.S.C. § 2339A discussed above.
266E.g, 18 US.C. § 1362. Section 1362 is a predicate offense for 18 U.S.C. § 2339A discussed above.

267 Hate CrimesFBI, https://www.fbi.gov/investigate/civitights/hatecrimes(last visited May 20, 2020).

2685acco supranote4.

269|C|.

20presRel eas e, U. S.OhDMan Sentenced tolLife intPiisonefor FederaleHarimes Related to
August 2017 Car Attack at Rally in Charlottesville, Virginia (June 28, 20t8)s://www.justice.g@/opa/pr/ohieman
sentencedife-prisonfederathatecrimesrelatedaugust2017carattackrally.

27l|d_

22presRel eas e, U. S.Southerp Colorado ManJSentencedcteMore Than 19 Years for Plotting to Blow
Up Synagogue (Feb. 26, 202hjtps://www.justice.gov/opa/pr/southecolorademansentenceanore 19-years
plotting-blow-synagogue

21318 U.S.C. § 241.

2741d. § 245; 42 U.XC. § 3631.

2’CRS InFocusIF1131hepart ment of Justiceod6s Role inbylNathaesti gating a
James
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Ktorahsinsidea synagogu&?®A range of destructiveatonduct t
perty may fall within?° hnd a®aansdmgionrtye n tiinocnlauld i n

fifdowever, Section 247 only applies to destrucdt

“religious ¢ harA(catsesru mifn gt htihtne fodreowpdevectty tiast e r for
commé?P?oe¢ bectahserafe, color, or ethnic charactert
with that r&Pligioddi tprowmp,erttlye conduct must be 1in

Secti &n 2gdeTtoentemat ends certain consequences

when h

those consequences or knows that those consequer

a ¢ 8% .

The second cathfoatyi of 2ZTHhdarcitmi na lhirzeeast eanlesdo 1 n c
forspecifically when us8sede ntjoo yombesnttr uocft farne ei nedxiewice

b e 1 #¥drawing from First Amendment precedent, at least one federal court of appeals has
concludedhatS ¢ ¢ t i o prote2tidniof free exercisa# religious beliefs broadly

“encompages] both . . active practicka s weplals saisv ¢ d i suechashechoiceat i on, ”

“to be free from the % Thecourtithusffired therSectioR47i o n
convictions of severalefendants who had killed three forrmembers of their religious sect

altoge

because thtormermemberh a d “chosen t o dis as s odsiteadhiagst he ms el v

2761 n
that may be sever ed PropettyhBoAaktsLAwDicuonAry (11th ed. 2089). 1 a nd . ”
21718 U.S.C. § 247(f).

278142 CoNG. Rec. 17139,17212 (1996) (joint statement of Sen. Lauch Faircloth, Sen. Edward Kennedy, Rep. John
Conyers, and Rep. Henry Hyde).

219E.g, United States v. Hari, No. 18CR015001DWFHB, 2019 WL 7838282, at *2 (D. Minn. Sept. 17, 12pb@),
and recommendation agted No. CR181501DWFHB, 2019 WL 6975425 (D. Minn. Dec. 20, 2019) (describing 8 247
charges against defendant that bombed Islamic Center).

20Eg,Pess Release, UMa.SenrcedintConmectiod with Ardor at Planned Parenthood and
Vanddism of Mosque in Madera, California (Jan. 9, 201ps://www.justice.gov/opa/pr/mesentencedonnection
arsonplanred-parenthooeandvandalisamosquemaderacalifornia(describing charge for destruction of religious
property against individual who threw brick at mosque).

281E.g, United States v. Perez, No.-48707, 2020 WL 7786934, at *1 (5th Cir. Dec. 30, 2020) (iilgisg § 247

charges against defendant that burned down Islamic Centery; Br Re 1 e a s e, ULotisiandMap > t o f
Pleads Guilty to Burning Three Baptist Churches in St. Landry Parish (Feb. 10, 2020),
https://www.justice.gov/opa/pr/louisiammaanpleadsguilty-burningthreebaptistchurchesst-landry-parish

(summarizing § 247 charge against defendant who burned churches).

28218 U.S.C. 88 247(a)(1), 247(b) (footnote added).

28314, § 247(c).

28419, § 247.

285Tison v. Arizona, 481 U.S. 137, 150 (1987) (quotingMAFAVE & A. ScoTT, CRIMINAL LAw, § 28, p. 196 (1972)).
28618 U.S.C. § 247(a)(2).

287 United States v. Barlow, 41 F.3d 9386, 943 (5th Cir. 1994) (emphasis omitted).
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and 1its #Thattoartadstd mope.broadly concluded that Congietehded Section
247(Ca)(2) to cover “the entire panoply of activi
Exercise Claus#?®

To qualify as a Section 247 violation, obstruction of free exercise of religion must affect interstate
commerce& That could occur, forxample, where a suspect crosses state borders while

committing an offense or uses interstate highwi&yas with other conduct prohibited in Section

247, a defendant’s interference WwWith free exerci

Ordinari24vi Sleantd iy cofime  p wmaximhngpehaltpofa $100,000ine, a

yearof imprisonment, or botf® However, the statute authorizes more severe punishments in a
number of circumstances, including the death peR¥if§ince its enactment, Secti@d7 has

been used to prosecute a range of conduct motivated by religious bias, including the plotted arson
of a mosqué?® the revengdilling of former members of a religious group who sought to

dissociate from that religiofi and a shooting at a synagogtie

UO0T T Pw2T 1 xEUEWE OB w"BUEA AQJ ul uyy UE wy) | WbmuaiEy EO0wo
26" 0 we wl KN

Ou [T

4

Generall y,maSkeecst iiotr'wa2l4d9fiuthd yt «c ause[ ] bodily injur
through the wuse of &t t e fipa st a anby@udrirylo yt soi” dmenaayp qpre r s o n
to certain biases agaiBsnst ofplke dedne mtidhse idichapmirntg hecef
botwi |l 1"emibloydi 1l y* Aagarging to ot dlueiass twiolnlef wlo uirn
cont ext 204f9 Svehcetni“oimt |l wetcaarisl y and intentionally a
to dosomething which the law forbids. that is to say, with bad purpose either to disobey or
disregar®“Bhac¢i lpwidjury,” meanwhih¢, if¥parydes on
such as cuts, abrasions, bruises, burns, disfigrt
the function of a bodil y*indoesmatincjudeematicnalor or ment a
psychological harr?? However, bodily injury needot actually result so long as the defendant

288|d, at 93637. Another victim was the daughter of a former member who had witnessed theldrime.

2891d. at 943. For a recent examination of the scope of constitutional protections for the free exerdiziernfset
generallyCRS Legal Sidebar LSB10450PDATE: Banning Religious Assemblies to Stop the Spread of GO&/ID
by Valerie C. Brannon

2918 U.S.C. § 247(b).

291 United States v. Ballinger, 395 F.2d18, 122627 (11th Cir. 2005).
29218 U.S.C. § 247(a)(2).

29318 U.S.C. 88 247; 3571.

2941d. § 247.

2% United States v. Doggart, 947 F.3d 879, 881 (6th Cir. 2020).

2% United States v. Barlow, 41 F.3d 935, 943 (5th Cir. 1994).

297 Complaint, United States v. Earnest, No. 19MJ1900 (S.D. Cal. filed May 9, 2009), available at
https://www.justice.gov/opa/presslease/file/1161421/download

29818 U.S.C. § 28(a)(1).

29 Glenn v. Holder, 690 F.3d 417, 423 (6th Cir. 2012JquotingUnited States v. Brown, 151 F.3d 476, 486 (6th Cir.
1998)) (internal quotation marks omitted).

300 United States v. Jenkins, 909 F. Supp. 2d 758, 777 (E.D. Ky. 2012).
30118 U.S.C. §§ 28(c)(1), 1365(h)(4).
32ld, § 249(c)(1) (defining “bodily injury” to exclude “sole
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attempted to cause bodily injury through use of a weapon, fir€ameendiaries, explosive$?
or fire 3%

As noted, in order for conduct to violate Section 249, it must be comrhitted a us e o f a

prohi b ?Sepde cbiifaisc.cally, Section 249 (a) (tlhe prohibit
victg‘amtual or perceived racé®®Akod¢omatretigioBect
249 (ey(MmM)ynalizes conduct commit't eaddbwecapeeccef viek
“religion, mnational origin, ,geardedi®Sskeixluathy.orien

249(a)(2) contains an additional jurisdictional
specifically, that tbheteondutuet¥Shenrctteisosnm a2miadu(sat). (i 2mp
outlines a variety of®ways in which that may occ
Ge ne rtahlel yma x i mfimmr p8aat t ¥ ni s2 429 $v2i 500,a0t0i 0o nfsi ne, 1 mpr
up to ten *YRawesComgr éos hhasgamthoirs e dt doms in ¢
instances, such as when the off%Snsnesei nvtol ves ki c
enactmen249 Skat ibmen used to prosecute a range o0
incl arda migal l y mdiaindda k¢ dnappamkt and assault motiv
orient a®Heodne rbaeitaspoos have 2249 imvhbkgh Pececfilba c
3@Section 249 defines “firearm” by reference to 18 U.S.C. §

weapon (including a ster gun) which will or is designed to or may readily be converted to expel a projectile by the
action of an explosive; (B) the frame or receiver of any such weapon; (C) any firearm muffler or firearm silencer; or
(D) any destructive device. Suchtermdaest i ncl ude a td. 88 249a)(19, (cy3);Ri(a)B)a r m. ”

3MSection 249 defines “explosive or incendiary device
“explosive or incendiary devi c edfhighexplesivesi(B)&nyexplosidkey na mi t e
bomb, grenade, missile, or similar device, and (C) any incendiary bomb or grenade, fire bomb, or similar device,
including any device which (i) consists of or includes a breakable container including a flammablerlzprtbound,

and a wick composed of any material which, when ignited, is capable of igniting such flammable liquid or compound,
and (ii) can be carried or Id88232,®40(c)2y one individual acting
3051d. § 249(a)(1).

3061d. § 249.

3071d. § 249(a)(1).

3081d. § 249(a)(2).

3091d. § 249(a)(2).

3101d. § 249(a)(2)(B).The government may establish jurisdiction by showing that the conduct occurs during, or results

from “travel of the defendant or etrh” ovri citnivimm l.v e.s .“ aa ccrhoasnsn eal
instrumentality old8§824%a)(2)(B)far example,didniiech Statas ¢. Jehkina federal court

concluded that an intrastate kidnapping and beating satisfied the jurisdictional elemen®(@f)&24vhere the

defendant traveled on an interstate highway (a channel of interstate commerce) and used a car (an instrumentality of
commerce)909 F. Supp. 2d 758, 771 (E.D. Ky. 201Rernatively, the government may also satisfy the interstate

commece requirement by proving that the defendant “employ[ed
incendiary device, or other weapon tl18UW.$.C.B249@)®R)BNiw).el ed in 1in
An alternate jurisdictional hook fohé statute involves conduct occurring in the special maritime or territorial

jurisdiction of the United Statekd. § 249(a)(3).

31118 U.S.C 88 249(a)(1)(2), id. § 3571.

3121d. § 249.

3BPre s s Rel eas e, UArRansadMap Pleads GUilty tb Federal Hate Crime Related to the Assault of

Five Hispanic Men (May 16, 201 Ditps://www.justi@.gov/opa/pr/arkansasanpleadsguilty-federathatecrime-
relatedassauHfive-hispaniemen

4P s s Rel eas e, UTvi HarlBneCpunty, Kentiicky, Men tndicted for Federal Hate Crime Against

Individual Because of Sexual Orientation (Apr, 2012),https://www.justice.gov/opa/pr/twbarlarrcountykentucky
menindictedfederathatecrime-againstindividud-becausesexual

k2] by r
and
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as the fatal shootings at Emanuel African Met hod
Carolin#%nd Tr0ele5,0f Life Synagogue **n Pittsburgh
Crimes Involving Specific Weapons

One concern of federal law enforcement with 1resry
t o, and potent i al®Fuosre eoxfa,enpcdeerktsaiimnb owaeta pdoomse.s t i ¢t
2017 ,-Detphuetny At t orney Gener 4¥i oRloesnetn sdtoemens tciacu teixotnree
haveacquired biological and chemicdBAsweapons, il
detailed above,riamnhmanbest otfutfed ah@etd dowtmeasltlix appl
terrorism context prohibit <cer t-aoirn acuotnhdourcitz ec o mmi
increased penaliDependisgcbni hhtancesilismstances,
choice aofouvwedamdmo potentially violate numerous

focused on regul**Tlhing <cecttiaam wriagdhy .summarizes
governing three categories of weaepsons(:2)( If)i rfeiarrem
and (3) chemical?3®or biological weapons.

%PUI Ow$ RxOOUPYI UOWEOEwW#1 UODUUEUDYIT w#il YPEI U

A number of federal criminal statutes 1mpose per
explosives, %Thiss milbgsemeiamm ldifedessads caddnitniad |1
expressly restricting the use of fire, explosive

315United States v. Roof, 225 F. Supp. 3d 438,441 (D.S.C.2P&6x s Rel eas e, UFesleralddyp’ >t of J ust
Sentences Dylann Storm Roof to Death (Jan. 10, 201p%://www.justice.gov/usasc/pr/federajury-sentences
dylannstormroof-death

316 Superseding Indictment, United States v. Bowers, N8 2019 WL 720160 (W.D. Pa. Jan. 29, 2019%sBr
Rel ease, U. S,Additienal’ChargesfFiled in Free ofdife Synagogue Shooting (Jan. 29, 2019),
https://www.justice.gov/opa/pr/additionehargedfiled-treelife-synagogueshmting.

S"For instance, chemical and biological weTepYearssAftehave been d
9/11: Hearing Before the Committee on Senate Homeland Security and GovernmentallAf2dir€ong. (Oct. 18,
2011)https://archives.fbi.gov/archives/news/testimonyfearsafter9-11-andthe-anthraxattacksprotectingagairst
biologicatthreaty(statement of/ahid Majidi, Assistant Dir., Weapons of Mass Destruction Directorate), Rithin

the FBI’s laAfrgpropecopfing] ofhe Un iOrganizatiSnt Missiensandf r om t err or i s
Functions Manual: Fedal Bureau of InvestigationJ. S. De p ’ httpso/Mwwljusticetgovined/organization
missionandfunctionsmanuaifederatbureauinvestigation(last visitedApr. 2, 202); see alsdCRS In Focus IF10651,

The Federal Bureau of Investigation: Just the FaloysNathan James and Jerome P. Bjelofsacribing

“thwart [ 1ingolnet eorfr otrhies tFsB’l ’ass “first two priorities,” an effo
Destruction Directorate” that “coordinates efforts designe
nuclear weapons”).

318 Deputy Attorney Generd&osenstein, Remarks at the 10th Annual Utah National Security and émdirism
Conference (Aug. 30, 201 Https:/www.justice.gov/opa/speech/deptditorneygeneralrosensteirdeliversremarks
10th-annualutahnationalsecurityO; see alsdeputy Attorney General Carlin, Remarks at the National Summit on
Homeland Security aw (Apr. 18, 2015) https://www.justice.gov/opa/speech/assistaibrneygeneraicarlin-
deliversremarksnationatsummithomelandsecuritylaw ( “ d o me s mistsc . . bavetamassed illegal weapons,
explosives, and biological and chemical weapons; and they have gone on killing sprees that have terrorized local
communities. 7).

319Seee.g, supra§ Matthew Shepard and James Byrd Jr.eHatimes Prevention Act of 20088 U.S.C. § 249 ~
320Seee.g, 18 U.S.C. § 1716 (prohibiting the knowing mailing of explosives, among other things).

321 There is unavoidable ovepdetween these categories. For example, a statute may govern both firearms and
destructive devices such as explositesg., id. § 922.

322See supra  Hate Crimes ”
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For exampl e, Sections 842 and 844 of Title 18 of
pr ovitshiaotnsstrin@apt oy i v'eagnma apereoihailbsi t certain ¢ onc
expl o°FT hvee steexrprh 0 s i v’ei dmaftitemreidantacsl yu deeh e mi cal ¢ omp o un «
mi xture, or device, the primary or c’FMmon purpos
comprehensive, tlthosfit ghhx mlod s exe Il mattoerei,als 1s publi
Federal3®Register.

For i1items meeting tehxep |lsotsaitviES emayticda fpbihidbut 3o f
their knowing r ecpeeirpstonorwhtor adnosepso rnto tb yh @&f%ney a f e de
Section 842 (pyrohibotsepwrngeldiyanspwmref amceipt,
explosive in or affecting interstate or foreign
of seven categories:

f indicted or convicted felons,

T fugitives from justice,

T addicts and unl awful user s of controlled sub.

T those with certain ment al health statuses,

f certain aliens,

T those dishonorably discharged from the ar med

f U.S. citizens who hav¥ renounced their citiz
“Knowirnegcei pt, transport, or po g atshraiete na fpoerr spounr p o

know that t%cheolbjheaacatascthearviest i cs that [bring] the
n esxipvbeo, g . , t Hparti mtahreiyl ya rdee s i gn e d®4Foo 1fl vonwci tnigom by
premed e@dismitoenr pnetat hy “Pdeeatutcal governing firear
(i) also likely requires knowledge that a per
teddmrsitesf’Vailbdadi ons of Sectipnni 8bhyd bfhign(e3s) aanndd
to ten ¥lears in prison.

imega n$ iafe or ’atno edxapmaogsei voer d es tdraamya g(eo ro ra tdtees hpr to
ilding, vehicle, or other real or personal prc
the federal government or any institution or
(2) usedorai gnteommatecoor fan activity affect

u
4
a
p
eparate fR29omS8ec¢ti omn 884 of pTiothlimtaillti8&e oofu stlhye U. S.
S
u
y
r
omme**¥Tereansporting or receiving an é&wiptllhostilve i n

0O 0 T C W £ 60w

32318U.S.C. §8 842, 844.
3241d. § 841(c)(d).

325 SeeCommerce in Explosives; 2020 Annual List of Explosive Materials, 85 Fed. Reg. 83999;8BR#¥9(Dec. 23,
2020).

32618 U.S.C. 842(a)(3).

32714, § 842(i).

328 United States v. Markey, 3933d 1132, 1136 (10th Cir. 2004).
3291d, at 1135.

30SeeRe hai f v. United StatesWe 1h309 dS .t hGatt. t2hle9 Iwo r2dl 94k n(o2wdi In9g)l y(
defemdomduct’nd to the d¢fendant’s status.”

33118 U.S.C. § 844(a)(1).
33214, § 844()(1), (i).
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knowledge or int’dmtr ttthat siapnreovhpiabsipthodcidhulesi estde r m

“e x pl bissi vdee f i ned s e paff aSedtyi fmr8 4pdurasosiescl uding (
i nce nddeivaitosyar<c“Mo h o t o v ” FPhacnkdt dciolnsp ounds, mi xtures, art
containing combinations of ingre*Tengagthat may
“mal i ciimustlhy proscribetdlntcendifwihghl bwielolmfuwlt disreg
e likelihood that damage oFPAddjertpnpwill]l ] grest
mi t at i-foend ¢ thalt mromperty protected bBoyr tahne st at ut
t i viit ¥c oanfnfeercctei, t h e opnrpoyvoipseirotny‘a t ¢hdactle ei s mp lno y me n t
r commer ¢aimad mpoutr plofserocecrugpm ¢ d p r i*VVai toel arteisoindse n ¢ «
the Section 844 arson provisions involving ac
el pt ors ubfaencstyycefraitry emmamed at ory mini mum sentence
which is increased to s e¥Stnatywetaarsy inia xypiemwsm nsad n ti e
depomdt he consequences 1 es utitfi ndge aftrho nr etshuel tpsr,o sac 1
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Prosecutors have 4% etdo Scelcari gen si M#Ai2viachuda 18s for a
such as setting3*fnude i ntoregpmnsskt paatfiet evxephld arslievse,s i n c on
wit h"'mé hiof§ i mprovised . explb3iwiectdliems ctebr oughout
including lolr meurr rle.nSt. ogro vf&r nment officials.

Anot her example, the National Firearms Act ( NFA)
Code, gleinn¢ihtesl hyailability of certain kinds of we
registra¥’Amangyetbhear t hingsun lSaetwdtuidoenc €5 8&6el, mnpaoksesse
transfer a covered weapon without paying applice
appropriately registered with the Bi#*%Oamau of Al co
catexgforweapon subjdetsttrmcthwhe Ndh fiikwed dacn yu d e

explosive, incendiary, or poison gas (A) bomb, (
of more than four ounces, (D) missile h-aving an
quarter ounce, (E)eWToaeyiotltat &) Smu Sktinboawr St ehéeV j c on e
characteristics of a [wesapdibfitthbhat heedgnot Wwnbothk

3331d. § 844(d).

3341d. § 232(5);see alsdJnited States v. Reed, 726 F.2d 570, 574 (9th Cir. 1984) (descNtiajov cocktails as an
example of an incendiary device for purposes of § 232(5)).

33518 U.S.C§ 844()).

336 United States WVhaley, 552 F.3d 904, 907 (8th Cir. 2009).

337 Jones v. United States, 529 U.S. 848,-8652000).

83818 U.S.C. § 844(f), (i).

3391d. § 844(f)(3), (i).

30press Rel eas e ice Thre8 Men BacepFederal Arson Charges For Setting Fire To Policé Pat
Vehicle During Protest In Downtown Las Vegas (June 4, 202)s://www.justice.gov/usanv/pr/threemenface
federalarsonchargessettingfire-police-patrotvehicleduringprotest William K. Rashbaum & Andrea Salcedbwo
Lawyers Arrested in Molotov Cocktail Attack on Police in BrogkNiY. TiMes (May 31, 2020),
https://www.nytimes.com/2020/05/31/nyregion/mymtestslawyermolotowcocktail.html

341 Sayoc Plea Press Releasapranote126.

342 CRS Report R4562%ederal Firearms Laws: Overview and Selected Legal Issues for the 116th Cobgress
Michael A. Fosterat 35.

34326 U.S.C. § 5861.

34410, § 5845(f).
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Various federal statutedcrimihudizg s<emd adins ¢ wan«
fireXAmshorough review of the federal firearm st
reporatnd may be fpoundd@Ni¢meatttherd eGRS as an illustr

firearms law that could be applicable in the cor
abo*Among other things, that law makes it a crin

345United States v. Cox, 906 F.3d 1170, 1-B%4(10th Cir. 2018).
34626 U.S.C§ 5871.

3718 U.S.C. § 921(a)(3)

481d, § 922(g).

349|d_

3%0 Rehaif v. United States, 139 S. Ct. 2191, 2194 (2019).
35118 U.S.C. § 924.

%21d. § 924(a)(7)(b), (A)(7)(C)(L)(A)

3B¥Press Release, Ritslurgh Naa indicted for Posgessing Destrective Devices (June 23, 2020),
https://www.justice.gov/usaadpa/pr/pittsburghmanindicted possessinglestructivedevices

%press Release, JackSonvilleDvanp IhdictebFdr Phssession @Of Molotov Cocktail At Protest
(June 10, 2020nttps://www.justice.gov/usamdfl/pr/jacksonvillemartindictedpossessiomolotowcocktailprotest

355 Sege.g, supra“Matthew Shepard and James Byrd Jr.eHatimes Prevention Act of 20088 U.S.C. § 249

3% Sege.g, 18 U.S.C. 8 930(c) (prohibiting killing during attack on federal facility involving firearm (8§ 930(c) is a
predicate offense for 18 U.S.C. § 2339A discussed above))

357 See genellly Foster,supranote342
385 u p Fire, Explosives, and Destructive Devices
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persorhsi pt,o transport, possess, BAs rweictehi vteh ea nGC Af i
provisions concerning destructive devices discus
possession of a firear mhlky da&skenmoddapietitihtactd hpee r s on 1
posstehe fireefims pmdhBDPiectneadl tsiteast ufsor violations
generally punishable as felonies a*hle pseunbdiencg t o
on the circumstancleaws otttheatr haydebalagphicaabnse t o
include those criminalizing trans¥er or possess.i
machin®gmdsf,irearms“xnngemachahks by metal detect
checkp¥Bints

"1 OPEEOOOBEHEDMG61 ExOOU

A number of federal c¢criminal statutes regulate t
biological weapons, includingltgB38oHe Taft [tehel 8s toaft ut
U. S. ,Covdhaexqahesssloyl ﬁoea%frlmeraldsdmtion, Sectmposned 75 of
penalties of up to 1 i fken oiwmpnrgilsyo ngneevneth ofposr, asntyoocnkep
transfers, @rqposeess s ¢ egteannty s.bi.ol.o gfi'eema lusae as a Ww
threaternr®8Amoogdotharmltolgingd, algremnt ge imfc l uulbkes t anc e :
including microorganisms and i ficfaepcatbiloeu so fs ucbasutsai nnc
. deoart di seas®Sentla7dhuwmamns ghhivel ogi cdflora gmesmts 1int
a we Zpmahx,c luideelsogi cal “pgoephylastdcfoprotective,
or ot her pe#%Seefcutlli7 dpnuyr rp ® s eseount ei wohnabtuhta w¢ ei ncl ude d,

for exadmplpa,osecuti whoodttaamptitdile it datafglhibicol ogi c
t oxin®®ricin.

Anot her potenti &Slelcyt ironl €¥2®n to fs tTa tt dwthel tihs o h EGhkael
makes itkmowirdgneyltop, produce, ot her wise acquire
i nrdeictly, receive, stockpile, retain own, posse¢es

we a pB°Ac hemli cwéfapront he pur @pad9emayfd]Settaidiom
chemical andmutist poesc‘upsod&iycatst ye ddeesaitghn eodr toot hcea
harm throughotfoxhosper ¢ paxn ttd erhteaminc arf&A, attoexdi ce qui pn

35918 U.S.C. 922(g). The provision requires receiptyghii n g, or t r aminterstate arforeignon t o be «
commeaaoe possession to be ldin or affecting commerce.”

360 Rehaif v.United States, 139 S. Ct. 2191, 2194 (2019).
36118 U.S.C. § 924.

36226 U.S.C. § 5861 (dle).

36318 U.S.C. § 922(0).

364 Foster,supranote342, at 15.

365Supra  Remadining Chapter 113B Offense$

36618 U.S.C. § 175 (8 175 is a predicate offense for 18 U.S.C. § 2339A discussed above)). Another related statute

imposes criminal penalties dmetransfer, receipt, or possession of biologil a gent s by —“whiehst ricted pe
may include, among others, convicted felons, fugitives from justice, or unlawful users of controlled sulista§ices.

175b (8 175(b) is a predicate offense for 18 U.S.C. § 2339A discussed above)).

37|d. § 178(1).
384, § 175(c)

369 United States v. Le, 902 F.3d 104, 106 (2d Cir. 2048;alsdJnit e d St at es v . X62162211th 609 F. Ap
Cir. 2015)(affirming § 17 conviction of defendant for possession of castor beans, which contained ricin),

87018 U.S.C. § 229. Section 229 is a predicate offense for 18 U.S.C. § 2339A discussed above.
3711d. § 229F(1).
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chemical, me a“anythénmical which n.cchnicdusesdeath, temporary

incapacitation or per ma’Nwatb lhya,r nt hteo shtuantauntse oerx eam
government actors who are in pos$¥Vdawodiadn omfs @ fwe a
Sect2i2®dn generally result in fines or up to life
fatal vV4Asl aidtahtnison 175, pros2@d@utaippmresarutntderbeS acwtli:
ra¥ Howe POJ, has ud32ld Secthenge condh?edr asmsc hofas p«
75% pure potassium cyanide [th¥t hecatltdmbikd 45C
acug sition of mnefsvter igka[sesle sa pfoEdaballyhedoopt ak e meat ¢

chlorine bom#0Onr¢ norebidSEadcRRddappliionability to
domestic Urirtreod i Stmilsesr &. SIKd Gbeadal o B dAp ntdh ¢
Ciratfiffir med 2t2h9e cSoencvtiicotni on of a di‘egementad pati
mer 0ayneurotoxin) thr3¥ligdbout zimedi ¢ol thecikide,]
of domestic terr orei spmsaiwdnrtdbgoudi Inwdeassds etnhtaita 1t ht e r r o
because hi s “cpencie]paodsntimidatiede pubtic into forgoing treatment at the

[ medical®facility].?”

There is an 1impor Beantlih5sand t22 9%:t aptGiotsenst nlti kteo Su
precedent, they do not govern local conduct subj
happen to involve biol FRiad dalsr g gheen tCHhade r mdoxtiead ,c h e
biological and c¢hemitaolr ewacdopactneoswar assassinatian,s ha ve a s
and teandridemihot reach “®tlrhdeterminingphethdr o caf assaul t s
conduct im angohbeadprosecution, courts would 11/l
weapon at issue and the pot e n¥Presumably,domesticual harr

terrorismvoul d quali fy a Sectonsl7xand 229, andthetetometarmount th
the type of conduct outside the scope of these stéafdtes.
Crimes I nvolving Threats

In certain circumstances, acts of do’iEetic terroc
exampPOpr os eacnu tienddfiovri dduaafli s pir me 1t Hddeosncersitbiecd a s a

3721d. § 229F(8)(A).

8731d. § 229(b).

3741d. § 229A(a)(1)(2).

3%SeeBond v. United St at e sTheGovethmedthss.idensfiedly,a hahdfbof ( 2014 ) (
prosecutions that have been brought wunder [Section 229].7)
376 United States v. Ghane, 673 F.3d 771, 776 n.3 (8th Cir. 2012).

7United States v. Cx7%04 K96 (GthCiea008).F. App’

378 United States v. Fries, NGR-11-1751-TUC-CKJ, 2012 WL 689157, at *1 (D. Ariz. Feb. 28, 2012).

879777 F.3d 553, 5567 (2d Cir. 2015)

380|d, at 56162.

381Bond v. United States, 572 U.S. 844, 848 (20%d¥ alsdJnited States v. Levenderis, 806 F.3d 390, 397 (6th Cir.

2015) (° [ i@eh the similarities between § 175 and 8§ 229, we follow the Supreme Court's instruction and interpret

§175in light of federalism prinpil e s , just as it did with § 229. 7).

382Bond 572 U.S. at 863.

383 Seel evenderis806 F.3d at 397 (determining whethefden d ant °s use of biological weapon
based on level of dangerousness of weapon).

384Sege.g,United St ates v. Cx704 K596 (6th Cic POOSF (affirmiing § 229 prosecution of

defendant who attempted to obtain compontartshemical weapon as part of plot to attack federal buildings)

385 A concernrelatedto threats may be hoaxe3eee.g, Think Before You Post: Hoax Threats are Serious Federal
Crimes,FBI, https://www.fbi.gov/news/stories/hodRreatsawarenes400518(last visited Apr4, 2021) (describing
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errotfwlhert actkh ee nignadgievdi diunalvari ous behaviors such
evicewrteont or forme'angdonveecynmegtt ofdatcd als inte
mong ot ¥Mna nty heiodfgesdhe ral c¢riminal statutes discus
hr#®anc]uding several of the slan vaddi teixpm etses 1tyh
xampl es, Sections 875 anadut8h706r iozfe Tviatrfieoruls8 porfi stoh
hartee ni ngott okiicdhgaip eanot her’s opr dheretayha nige putpatris
iolat®7S¢tchtrheeant must ‘baterrd bamigoe @ owihmd ec e,

o viol 876 ,S e chtei athr eat musGibe ns earthteitrhrsdungH atrh &
ften construe Sections 8%Purasnuda n8t7 6t oo nS wperleamei oGo
recedent, federal courts have generally interpr
hreaten on thetfpbaraddiftitbe, deferundher of federal

+5 0 < 0~ a

harm posed by hoax threats). Hoaxes may violate a federal dhettiiea k e s it a c¢rime to engage 1in
intent to convey fige or misleading information under circumstances where such information may reasonably be

believed and where such information indicates that an activity has taken, is taking, or will takegtlawe:kth

const it ut oneafsevdrabchaptersthierfetderal criminal code, including those governing terrorism and

firearms, among others. 18 U.S.C. § 1038. DOJ has used the federal hoax statute to prosecute conduct such as reporting
false bomb threats to 1aw e nUdsice Massachusdatts MaR Seatensed R Mdre a s ¢ , U. S.
than 17 Years in Prison for Cyberstalking Former Housemate and Others, Computer Hacking, Sending Child

Pornography and Making Over 100 Hoax Bomb Threats (Oct. 3, 20t483;//www.justice.gov/opa/pr/massachusetts
mansentencednore 17-yearsprisoncyberstalkingformerhousemat@ndothers

386 Sayoc Plea Press Releasapranote126.

387Supra  Substantive Criminal Laws”

38Supra  Redefal Criminal Terrorism Laws”

38918 U.S.C. 88 875(b{d), 876(b)(d). Both statutes also prohibit certain ransom demands made in connection to
kidnappingsld.

3901d. § 875.

391|d. § 876.

392 SeeUnited States v. Spatig, 870 F.3d 1079, 1084 (9th Cir. 2017) (describing Sections 875 anth8d6eag t wi n[ s ] ”

and explaining that bottequire identical intentsee alsdJnited States v. Nicholag44 F. App'x 609, 611.1(4th

Cir. 2021)( [T]he statutory language §875and 8876 are nearly identical except for the jurisdictional element of
interstate commer ced veEtrastuess t h.e BB (BACjy. 2019 lsertidenied, 440 S.

Ct. 2676 (2020) (construing Sections 875 and 876 togethipitk d St at es v . H460,461d7thC6.52 F. App’
2016) (similar).

393 |n the context oSection875, the Supreme Court heldHfonis v. United Statebata t a mi ni mum, t he defen
conduct must rise above the level of negligeB@® U.S. 723, 740 (2015).h e Cour t r ementalstatel t hat t he
requirementn Secton 875(c)is satisfied if the defendant transmits a communication for the purpose of issuing a

threat, or with knowledge that tlhHoweverthmGouriexpressiyon wi ll be v
declined to consider whether mere recklessnessfiigient to satisfy the mental state requireméhtat 741.

Following Elonis a number of federal courts have construed Sections 875 and 876 to require subjective intent to

threaten on the part of the defendant. United States v. Howard, 947 F.3d 936, 946 (6th Cir. 2020) (concluding, pursuant

to Elonis that the defendant must hdttetendedt he message as a threat”); United Stat
(8t h Ci [Folloning BRlohiy the kéy question fomens reas whether the defendant trasmit[ted] a

communication for the purpose of issuing a threat or with knowlgdgehe communication [would] be viewed as a

threat.” (interna); Stgnero t7a8tli B85 fednglonisfar prapositian defendant must

transmit a communication with the purpose of threatening someone or with the knowledlige toatmunication

would be interpreted as a threat); United States v. Khan, 937 F.3d 1042, 1051 (7th Cir. 2019) (construing § 875 in light
ofElonist o require that “the communication was trantamitted for
the communication wo uHadHadb e6 5v2i rFv.e tATdgeture ¢cotivictitorsandér § ;

875(c) andg 876(c), it would have been enough for the government to prove that Haddad had sent communications that

were intended and reasohap per cei ved a s United States v. White, 810 tF.8ch2il2n 20 (4th)Cir.

2016) (requiring government to prove subjective intent to threaten on part of defendant inHigmiih §875

conviction);Nicholas 2019 WL 3 7Tb gréve guilt under 18 15.C(8876(c), the government must prove

that the defendant subjectivel yEldnig attastonededarahopurtiiasi 1 i ng as a
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that the defendant transmit th3¥I nhkeght kad wF nigd g
Amendment speech protections, federal courts hay
prohidnlty ntgr®¥-es tt shtreemet 5t $an intenmtorcenymiit angact of unlawful

violence to a particular individual group of individuals®® In determining whether a statement

is a true threat for the purposes of Sections 875 and 876, courts constiezrvehreasonable

person would have considered the statement to be a #reat.

Crimes I nvolving Computers

At first glance, t hewictohn cietpst coofn ncoot maptui teenrs corfi mel 1
may appear somewhat remonvefl #fHommsthe fedeonls thef
ocusadtendanger oi%Hotwee vlewma nt hleir fdh emaryi sbee oofver 1 arp
nt ernmebtl ed computerizranglievg ctsomnsdmabtf excppl i an
nfras*®+hmst proet e nmicawl op pord aaitndad i es for cybercrim
onsequences throtAhtbomght mnchnbobfushencybertert

o ==

declined to weigh in on whether a recklessntal stateould also sufte for the purposes of the federal threat statutes.
White 810 F.3d at 222 n.3.

3% SeeKhan, 937 F.3d at 105XfA] conviction under § 875(c) requires . . . the knowing transmission in interstate

commer ce of a UnieohBtatesv. Chapman, 866 )3;d 129, 1 3 6Acqordlidgly,d8 r. 2017) (¢
Uu.S.C. § 876(c) .. requires knowiWhifel80FBdat22@ln g a c ommunii
(holding that § 875 requires that a dedtateordfareign “knowingly t
commerce”); United -MI8MAFs202 WL 383kl¢at*3 (NMoFla. Jan: 25,12021) (finding

that there was probable cause of knowing transmission of a threat in violation of § 875where r ¢ [ was ] no indi c
thatt he Defendant accidently or mistakenly posted these ¢ ommtu

395 SeeWhitg 810 F.3d at 2221 (holding that prosecution undgection8 75 requires proof that “the
communication contained a UditedStatesv.\Wolif, 370 F. Appt888, 8R2i(IDth €ip or i nj u
2010) (“The First Amendment, therefore, permits convictio
constitutes a ‘true threat.’”); Uni t(sindlar)Sseesals®nitedv. Worrel 1,
Statesv. Nishnianidze, 342 F.3d 6,445 ( 1 s t {@a convict Anddr 8 875, the‘government had to prove that

the defendanintended to transmit the interstate communication and that the communication contained a taue thr” ) ;

United States v. Sogj 122 F.3d 122, 125 (2d Cir. 1997) (similddnited States v. Musgrove, 845 F. Supp. 2d 932,

945 (E.D. Wis. 2011) (“Because 18 U.S.UC. § 875(c) criminal
allegedly unlawfulcomu ni cati on contains a ‘true threat.’>”).

%Virginia v. Black, 538 U.S. 343, 3ee@engrall@RGReport For an e xami
R45713,Terrorism, Violent Extremism, and the Internétee Speech Consideratiqri®y Victoria L. Killion. True

threats are a regulable category of speech under the First Amen8eegenerallCRS In Focus IF1107Zhe First

Amendment: Categories of Spleeoy Victoria L. Killion.

397 SeeStoner 7 8 1 xBAt.85 (&xplaining that both Sections 875 and 876 require proof that the defendant

transmitted a communication that objectively would be viewed as a threat by a reasonable\pais®8t0 F.3d at

22021 (describing Section 875 as requiring that the content of the communication amount to a true threat, which

requires the g o vanordimagy,reasonable recipientwho is familiar with the context in which the
statementismadewouildn t er pret it as a ser i ouseealsdjowardsM¥iF3dat®46 an i nten
(listing as an el e me mteasonfibledbsérvedo7usl (dc )v i wiwo It ahtei ondnited hmagte “as a t
States v. Stevens, 881 F.3d 1249, 1¢58h Cir. 2018) (similar).

39818 U.S.C. § 2331(5)(A).

39 See generally Understanding the Role of Connected Devices in Recent Cyber Attacks: Hearing Before H. Comm. on

Energy and Commercé&14th Cong. 3 (2016) (statement of Bruce Schneier) [hereinafter Schneier testimony]
(explaining the scope of computerization and how as a resu
ma n n esee’alydd.R.REP. N0.98-894,at 10 (1984(*“ [ B]y combining the ubiquity of the
capability of the personal computer, a whole new dimension
WEFor exampl e, “-yearol®bodyhacked into theosystem eoatnolling the trains of Lodz, Poland as a

prank” and “made several trains change tracks, causing mul
Berris,Hacking the Interneof Things: Vulnerabilities, Dangers, and Legal Respor3ege L. & TECH. Rev.,

T
n
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February 14 2018, at 161, 165.

401 Sege.g, FBI Oversight Hearingsupranote2( s t at e ment of Christopher Wray, Dir.,
of other cyber threats from nation states, criminals, and toxic combinations of the two. Like the vast unrelenting
counterintelligence threat from China.”).

402 A discussion ofhe various possibilities is necessarily speculative and beyond the scopaebohnisut may be
found elsewhereSeegenerallySchneier testimonygupranote399, Beale,supranote400.

403E. g, Ivan Evtimov et al.|s Tricking A Robot Hacking®34 BERKELEY TECH.L.J.8 9 1, 9 0 4Sin¢edt®) 1 9 ) ( “
implementation, the CFAA hahabkéengthewnidj ’

ion’s predominant
40418 U.S.C. § 1030.
405 Section 1030(a)(5)(A) is a predicate offense for 18 U.S.C. § 2339A discussed above.
40618 U.S.C. § 1030(a)(5)(A).

407See,e.y. hi Q Labs, I nc. v . LinkedIn Corp., 938 F.3d 985, 999
refers to any computer ‘used in or affecting interstate or
computer connected to thetérnet . . . including serverspmputers that manage network resources and provide data to

ot her c ofqueptingtl8® W.S.C. 8 1030(e)(2)(B)) (internal citations omifted)

408 J.S.DEP'T OF JUSTICE, COMPUTERCRIME & INTELLECTUAL PROPERTYSECTION, CRIMINAL DIVISION, PROSECUTING
CoMPUTERCRIMES, 37 (2015), https://www.justice.gov/sites/default/files/
criminakccips/legacy/2015/01/14/ccmanual.pdf.

409 Beale,supranote400, at170(citing Deborah F. Buckman, Annotatiovialidity, Construction, and Application of

Computer Fraud and Abuse Act (18 U.S.C.A. § 10BB) A.L.R. FeD. 101 (2001); accordUnited States VSullivan,

40 F. Ap p-44x4th’Ci.@Q02) (pdr guriam) (concluding that a transmission W&lerS.C. § 1030(a)(5)(A)

occurred through insertion of code into a computer system that eventually fouay itsto haneheld computers); N.

Tex. Preventive Imaging LLC v. Eisenberg, No. SA CVARHS (EEX), 1996 WL 1359212, at *6 (C.D. Cal. Aug.

19, 1996) (“The transmission of a disabling cofde by floppy
accompanied by the intent to cause harm. ”).

410See, e.gPatrick Patterson Custom Homes, Inc. v. Bach, 586 F. Supp. 2d 1026, 1035 (N.D. II. 2008h i 1 e

Plaintiffs acknowledge that the precise method of installation of the erasure program is urtked®ayenth Circuit
recognizes that the precise mode of transmission is irrele
41118 U.S.C. § 1030(€e)(8).

412 5eeUnited States v. Yiicel, 97 F. Supp. 3d 413, 420 (S.D.N.Y. 2015) (construing damage under § 1030(a)(5) to

113

include instances where a computer is caused to no longer

Congressional Research Service 40



Domestic Terrorism: Overview of Federal Criminal Law and Constitutional Issues

anailsysof this and other substantive rprpowvhtsti ons o
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Computers and the internet may pose other 1issues
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f é®MAsse .such, one does not necessarily need to m
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413 See generallCRS Report 971025, Cybercrime: An Overview of the Federal Computer Fraud and Abuse Statute
and Related Federal Criminal Lawisy Charles DoyleCRS Report R4653&ybercrime and the Law: Computer
Fraud and Abuse Act (CFAA) and the 116th Congreg$eter G. Berris

44 |Infra, § TérroristSpeech and the Internet’  Ken isstie addressed in other CRS products is the potential use of

endto-end encryption to conceal such pld&ee generall£RS In Focus IF11762aw Enforcement and Technology:

the fALawf ul ,ByKdsérsFildea CRSIRepbreR4448Encr ypti on and t hebydAGoi ng Dar k
Kristin Finkleg CRS Legal Sidebar LSB10416atch Me If You ScarConstitutionality of Compelled Decryption

Divides the Courtsby Michael A. FosterCRS Report R4464Encryption: Frequently Asked Questipby Chris

Jaikaran

415|nfra, Rourth Amendment ”

416 See supra§ § Federal Criminal Terrorism Laws Oth&r Federal Criminal Laws Applicable to Domestic
Terrorism ”

417 Attempt, conspiracy, and solicitao n are commonly referred to as “inchoate” «
“ drms of introductory misconduct that the law condemns lest they result in some completed form of misconduct
Doyle, Conspiracy supranote48, at 15.

418See supra§ Aftti-Riot Act: 18 U.S.C. § 2101 “Seditious Conspiracy: 18 U.S.C. § 2384

41918 U.S.C. § 371.

420 See generallCRS Report R4200Attempt: An Overview of Federal Criminal Lalby Charles Doyle
42118 U.S.C. § 373(a).

22ld.§ 2(a). Section 2 al wilfullycausemantact to pewdoné whichmfditectly pefformed ¢
by himor anotherwouldbe a f e delbd&P(b)offense.

423The information in this section is drawn in significant part from three other CRS reports: Dogbgiracy supra

note48; Doyle, Attempt supranote420, andCRS Report R4376%ccomplices, Aiding and Abetting, and the Like: An
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Conspiracy
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[ federalilffood femsmgogre of such persons do any act
conspt“Ttlhe essence of a conspiracy {"SPwmtn agr een
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Where these elements are met, dec pmuumpisthaedy utna ea c
Section 371 as a crime in its own PiIght, swhether
if the crime that isi6herpopbgecotuiyeaopathy tont he
also separately imdachareddd awi talmyt bathear foreseeal
furtherance ®®Acechedtogbpjr8egtion 371 may be a d
where there is concerted action ime ptohrmtite catrieon wi
rleated or applicable to domestic terrorism. Thos
conspiracies under Section 371 magpobdret 1iable for
el sewhere that -caornes pciormantiotrtse.d Wiyo Igantnii srhsa bd fe Seyc t i
fine, imprisonment for up to five year® (in the
At t empt

A number of the st eptaltacts easdtdarbelsissehd oi fnf etnhsiess r el a
domestic terr oartitsenmpatlss ot op rcocd’fietitte espati de nocfofnepnassesse.s
actions t akewhoby nitnednidv itdou aclosmmi“anaonoveffenséet and

Overview of 18 U.S.C. § By Charles Doyle
42418 U.S.C. § 371.

425 United States v. Jimenez Recio, 537 U.S. 270, 274 (2003) (quoting lannelli v. United States, 420 U.S. 770, 777
(1975)) (internal quotation marks omitted). Because a conspiracy requires the agreement of at least two people, no
conspiracy can exist if thegeeement is with an undercover government agent or other party who is only feigning
assentE.g, United States v. Leal, 921 F.3d 951, 959 (10th Cir. 2019).

426 United States v. Annamalai, 939 F.3d 1216, 1232 (11th Cir. 2019) (citation, internal altenatiamternal
quotation marks omitted).

427 Qcasio v. United States, 136 S. Ct. 1423, 13292016).

428 Ag explained previously, some statutes that separately proscribe conspiracies to violate their provisions do not
require an overt act and thus may gige to liability based on agreement alone, with the requisite mental3tate.
supranotes48-50 and accompanying text.

429 United States v. $11,500.00 in U.S. Currency, 869 F.3d 1062, 1072 (9th Cir. 2017).

430 United States v. Bradley, 917 F.3d 493, 505 (6th Cir. 2@8Yje, Conspiracy supranote 48, at 8 & n.63.
431 United States v. Vallone, 752 F.3d 690, €5/(7th Cir. 2014).

432 United States v. George, 886 F.3d 31, 41 (1st Cir. 2018).

433 United States v. Henry, 984 F.3d 1343, 1355 (9th Cir. 2021).

43418 U.S.C. § 371.

435E.g, id. § 2339A(a) (prohibiting attempt to provide material support or resources to terrorists).
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436 United States v. Resendonce, 549 U.S. 102, 107 (2007); United StateVinton, 946 F.3d 847, 852 (6th Cir.
2020).

437 Doyle, Attempt supranote420, at 5;seeUnited States v. Farhane, 634 F.3d 127, 147, 148 (2@@@id.)
(discussing substantial step requirement in context of attempt to provide material support to foreign terrorist
organization in violation of 18 U.S.C. § 2339B).

438 United States v. Nguyen, 829 F.3d 907, 917 (8th Cir. 2017).
439 United States v. RiverRelle, 333 F.3d 914, 921 n.11 (9th Cir. 2003).
440 Doyle, Attempt supranote420, at 12.

44118 U.S.C. § 373(a). As with attempt, one may not be gafltyoth solicitation and the completed crime that was
solicited. United States v. Korab, 893 F.2d 212, 213 (9th Cir. 1989).

4218 U.S.C§373(a).

443 United States v. Dvorkin, 799 F.3d 867, 879 (7th Cir. 2015). By statute, preventing commission ofi¢he cri
solicited “under circumstances manifesting a volunt
affirmative defense to prosecution. 18 U.S.C. § 373(b). That the person solicited could not be convicted of the crime
due to legal incapagitis no defense, howeved. § 373(c).

444E.g, United States v. Doggart, 947 F.3d 879, 883 (6th Cir. 2020) (involving solicitation to commit federal arson
under 18 U.S.C. § 844(i)).
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Accomplice Liability

18 U. S. C. § 2 estabdiiddrs adhdtdfdRadtetoarbs ¢ ceme orar e
the same sxtwhde daisr ¢ hitdPSye cctairoony 2t hdeome sountot de fi
crime, but faalttheerrn adteilvien enaetaenss o ff ol rn caunr ru nndge rclryi inni |
of f é4Tshee. statute actually comprises twalfor ms
overl ap. Section “Qi(das), sapbeecatkss, ocdowmsee Ilwsh,6 ¢ o mma nd s
the commission**Afdanfedadabhbetimag requires that
an effort to“pcaarrtriyc iopuats eajngctrhinmmeg,t hes wi she[ s] to Db
[ seek] by his act*OSmmettlni mg kmorieg issucrceguired tha
present at the scene of a criffuwitah ddedfewldachge t
participati one vneereyd enloetmeandtv %0ffh atth es aaiidd,e dt hcer iantec.o my
must intend that the underlying offense be commi
of it®Iscopealso a prerequisit® that the c¢crime t
Sectionidéb)thdwivlolnfeulwlhyp causes an act to be don
performed by hinfaof carotaipecumfi wehmlbd e’ osr at hper i nci p
complet®Al ¢chbpmgh it appears that muchuafethe 1
of 2(a) regeodimagdene i wlhocooemsmi grs i pporno coufr eas feder al
Congress enacted Section 2(b) “ttow ddfaeandanttshawha c
work through either cul”dbl vel ottlnd nmrocwinsti d m,t ea me
intentionally cause another to act 1in violation
for such®a violatio

As mnoted above, Section 2 does mnot establish S
char goisneg wthho aid in federal c¢crimes with the aide
prosecuted for violations of the federal statute
ot her s ecrteipmomrst o I tyhiwher e ondeunapelrys ccomarlrliy sa modi ti nt«
prohibited acts, but also where one acts as an a
of the underlying offenses by others.

44518 U.S.C. § 2(a).
446 Doyle, Accomplicessupranote423 at 1.
44718 U.S.C. § 2(a).

448 United States v. TaneBaez, 942 F.3d 7, 27 (1st Cir. 2019) (quoting United States v. Ludi@sguera, 63 F.3d
1142, 114950 (1st Cir. 1995)).
449|d_

450 United States v. De Nieto, 922 F.3d 669, 87(5th Cir. 2019)

451 Rosemond vUnited States, 572 U.S. 65,-78 (2014)

452United States v. Freed, 921 F.3d 716, 721 (7th Cir. 2019) ("Additionally, it is axiomdtangaannot aid and abet

a crime unless a crime was actually committed.8)U.S.C. § 3 separately punishes one who gives assistfeica

crime has occurred asSeelm8 “Ua cSc eCs.s ofr y3 a( f“tWhro etvheer , thekento.wi n g
United States has been committed, receives, relieves, comforts or assists the offender in order to hinder or prevent his

apprehension, trial or punishment, is an accessory after

45318 U.S.C. § 2(b).

454 Doyle, Accomplicessupranote423 at 7;seeUnited States v. Singh, 924 F.3d 1030, 1050 (9th Cir. 2@h@pted

on other grounds bpzano Matsura v. United States, 140S.Ct.Q2A020) (mem. op. ) ( “Section
impose criminal liability on one who causes an intermediary to commit a criminal act, even though the intermediary

who performed the act has no criminal intent and hence is innocent of the substantivelerime g e d . 7 ) .

455 SeeUnited States v. Gumbs, 283 F.3d 128,-8323d Cir. 2002) (holding that defendant must possesss rea

required by underlying criminal statute that he causes intermediary to violate and the intent to cause the act prohibited).
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Domestic Terrorism at Sentenc

Beyond the federal criminaplygffensdemedescribedos:s

conduct defined or related ®©e&ndetmedsnegcc o newircotrei & r

federal c¢crimes in at least two ways. First, S 0 me
0

statutory maxivnuan asteindm® nocfe st hef sat at ue invol ves
Second, conduct 7related 1t atghe rsreomtiesnmc ec arna nfgaec troerc
by the U.S. Sefftencing Guidelines.

Statutes wiRkb| &¢redoiSesmence En&anceme.

in their ¢

Several federal statutes that do t,
terrorism 18

n o
provide for increased Penalties if

1. 18 U. S. C. § 1001 prohibits knowingly and willf
statemedos Uione natnsy matter within the jurisdicti
judici ddf btrlaencthederal government, punishable b
fiweaPhowe ¥iefr ,t he offense invol vesamternationa
defined in 18 U.S.C. § 2331, thiegktw'®sutory max

2. Similarly, 18 U.S. C § 1505 proscribes intent.i
endeavoring to do any of theridsdhrat)veomgoesasdio
punishable by fine afidyed®lsfmmpr iSeant momt 15015 wi f
involves international or domes teiicglettacrrsr oirsi s m,
aut ho¥ized

%EQg,18 U.S.C. § 1001(a) (increasing sentence foif making fal
the offense involves international or domestic terratfism. A connection to terrorism may ha
beyond sentence enhancemefdr instance, whether the defendant has allegedly committed a federal crime of

terrorism under 18 U.S.C. § 2332b factors into the judicial decision as to whether he or she should be released or

detained pending triabeel8 U.S.C. § 3142(e)(3), (g)(1)rviding that probable cause to believe the person

committed “an offense under . . 2332b” establishes rebut
requiring consideration of “t he nat ur betherihe offenserisc. uums t ances o
Federal c¢crime of terrorism”).

47See infra  Rerrotism under the U.S. Sentencing Guidelings

458 Though not a sentence emicament provisioper se one federal statute not discussed elsewhere in this report
incorporates domestic terrorism as an element in a limited context. Specifically, 18 U.S.C. § 226 prohibits bribery, i.e.,
corruptly giving, offering, or promising anythgrof value to any public or private person, with intent to commit
international or domestic terrorism (as defined in 18 U.S.C. § 2331) and to induce unlawful action or further fraud
affecting a secure seaport area. 18 U.S.C. § 226(a)(1). The statutehlibigreceiptof bribes in return for being

influenced in the performance of any official act affecting a secure seaport area, if the bribe recipient knows the
influence will be used “to commit, orld§g226a@a(2)tViolatonsmmi t, i nt e
are punishable by fines and/or up to fifteen years in prisoQther provisions may also increase statutory penalties
specifically for foreigrfocused conduct related to terrorisrfor instance, 21 U.S.C. § 960a addresses Ag@morism

and requires imprisonment for at least twice the minimum required for controlled substance distribution offenses, up to
life in prison, if the conduct would be punishable as one of those offenses if committed within the jurisdiction of the
United States and the offender knows or intends to provide anything of pecuniary value to a person or organization
engaging in terrorist activity or terrorism, among other things. 21 U.S.C. § 960a(a).

45918 U.S.C. § 1001(a).

460|d_

4611d. § 1505. The statute alseparately addresses interference with DOJ civil investigative demands issued in
antitrust casedd.

462|d, For more information on Section 1001 false statements and Section 1505 obstruction gene@i{ Report
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5 A significant number of federal statutes make
of f éHsoewe ver, t henadedteh ipmpomasletdy onldlatf] eamong
one statu ggrava ng circumstance 1S prov

1 sts

tory a t i i ]
sentencig8hWaBi€@g.§ 3592 i the mitigating

RL34303,0bstruction of Justice: An Overview of Some of the Federal Statutes That Prohibit Interference with
Judicial, Executive, or Legislative Activitigsy Charles Doyle

463 The statute proscribes eight separate categories of conduct related to the unlawful production, possession, transfer,
or trafficking of authentication features, identification documents, means of identification of others, and document
making implements.8U.S.C. § 1028(a)(1(8). At least one of a number of specific jurisdictional prerequisites must

be met for the offenses in Section 1028 to appée id§ 1028(c).

464Seeid81028(d)(1) 8) (defining terms “aut heumteincta t”’i cam df e¢“amewmrnes, Yo £ i d
identification,” among others).

4651d. § 1028(b)(1)(3), (6). Fines are also authorizéd.
466 1dl. § 1028(b)(4).

71d.§ 1028A(Ca) (1), (c). A “means of identification” is defin
usel , alone or in conjunction with any other information, t o
number, date of birth, or passport number, among other ththds1028(d)(7).

46810, § 1028A(a)(1).

%An “identi ficaetfiionne dd oicnu nfeenctt™i oins 1d0 28 as “a document made ¢
of a domestic or foreign government or certain other entit
particular individual, is of a type intended or commonlyaccee d for the purpose od identifica
§1028(d)(3).

470 See id§ 2332b(g)(5)(B).
47114, § 1028A(a)(2).

472SeeCRS Report R4209%ederal Capital Offenses: An Overview of SubstantiveRiocedural Lawby Charles
Doyle, a tMurdér is & ¢apital offense under more than 50 federal stattites .

473 At least one of several mendstate requirements also must be met. 18 U.S.C. § 3591(a)(2).
474 See id§ 3593(c)(e).
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4751, § 3592(c)(1).
476 See id. supranotesl11-115and accompaying text.
47718 U.S.C. § 3592(c)(9).

478 SeeUnited States v. Tsarnaev, 968 F.3d 24, 81 (1st Cir. 2020) (addressing terrorism aggravating factor in
connection with sentencing of one of the men involved in Boston marathon bombing).

479 See generallCRS Repd R41696 How the Federal Sentencing Guidelines Work: An OvertigvCharles Doyle
480 Gall v. United States, 552 U.S. 38, 49 (2007).

4811d. at 46.

4821J.S. SENT’G GUIDELINES MANUAL § 1B1.1 (U.SSENT’G ComM’N 2018).

483|d. Depending on the offense, the offense level may be increased, before further adjustment under Chapter Three of
the Guidelines, based on the relationship of the offense to terrorism. For instance, the guideline for obstruction of
justice provides a base offense level of fourteen, but for convictions under 18 U.S.C. § 1001 or § 1505 that relate to
international or domestic terrorism, an increase of twelve levels is reguir@RJ1.2;see also id§ 2X1.1 (attempt,
solicitation,or conspiracy not covered by a specific offense guidelide§ 2X3.1 (accessory after the fact).

4841d. 8 1B1.1.

485|d. § 3A1.4(a).

485 |d. § 3A1.4(b).
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Courts have treat¥dcdtelrea lp rce ri”dng'a aokfc ot beartrbodrtitsem i n f 1
or affect . . . or Mac roetabilidthiangaian®pegofdrnma

This intent r1efqfudmemetnitve,s Adsnstttha cfded wsn diasn tn dtut

487]d. § 3A1.4 cmt. 1; 18 U.S.C. § 2332b(g)(5). For further discussion of federal crimes of tersaésupranotes
27-33 and accompanying téx

4881J.S. SENT’G GUIDELINES MANUAL § 3A1.4 cmt. 4 (U.SSENT’G Comm’N 2018) (emphasis addedge, e.g.United

States v. Jordi, 418 F.3d 1212, 1217 (11th Cir. 2005) (recognizing departure was authorized in case involving plans to
bomb abortion clinics,saconduct involved an offense enumerated in Section 2332b(g)(5)(B) and lower court found the
defendant sought to intimidate or coerce civilians).

95SeeUnited States v. Fidse, 862 F.3d 516, 522 findsth Cir. 201"
for purposes of sentencing under the Guidelines that a listed federal crime of terrorism was cordmitted.

490 United States v. Awan, 607 F.3d 306, 314 (2d Cir. 2010). A Section 3A1.4 application note reinforces the point by

making cleamgt bat comhareladaing a terrorist who committed a fe
U.S.C. § 2339 or § 2339A, both of which are listed in Section 2332b(g)(5)(B), meets the Section 3A1.4 criteria, as does
“obstructing an icnrviemet iogfa ttieornr oorfi sam™ eddeesrpailt ¢ t he fact that
directly involve a Section 2332b(g)(5)(B) offense. USBNT’G GUIDELINES MANUAL 8 3A1.4 cmt. 2 (U.SSENT’G

Comm’N 2018).

491 United States v. Graham, 275 F.3d 490, 517 (6th GD1p

492E g, United States v. Alhaggagi, 978 F.3d 693,699 0 ( 9t h Cir. 2020) (“The parties ag
district court’s decision and those of our sister circuits
specific intent requirermet . ” ) ; United States v. Ansberry, 976 F.3d 1108,

Hassan, 742 F.3d 104, 148 (4th Cir. 2014).
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Considerations for Congress
Both current 1 aw antde rprocsrsii sbrmh el ef gnitsulract idoontmematyi cgi v
practical and constitutional considerations for
gap in current laws applicable to foreign and dc
existafid against a new domestic terrorism I aw. D
related to congressional power and the First anc
possible new, laws regardingesomeshicohngrderat mo
turn and concludes with a summary of recent dome
117th Congresses.

Il s there a Gap in Current Law?

This section analyzes whether there fisrei gin spari
terrorism in two respects: (1) the types of offe
imposed for those offenses; (2) th*®¥ investigator
Differences in Offenses and Sentences

Federal | ahdodeBt nesdiknotreorrniastm o*fiTah e rtee rirso,r i lsomwe ver ,
specific federal c¢crime of domestic terrorism. Mc
treats each type of tWhiolrd ssmond fdf ntphhd oo & oane s a =
113B of Tilt.1Se. dGondoed pplhye t o both dome®optheand int
statutes in that chapter apply onl y*®dro hkaosnduct t
an internat i®Yedal @o mmoanbsetrit nogf foetdheerra le xcir i mi nal 1 a
potentially apply t%Ata cltesa sotf odnoemecsotmnte ntteartroorr ihsans.
18. S. C. $wh2i33h9AHArohibits matexphlcstuppotisof§ mer
493 Awan 607 F.3d at 317Alhaggagj 978 F.3d at 700.

4% For additional discussion of these and other issues, see Duyteestic Terrorismsupranotes.

4%5Seel8U.S.C. § 2331(1) and (5) (definimgternational terrorismanddomestic terrorismrespectively).

4% Compare§ “Federal Criminal Terrorism Lavwsvith § “Other Federal Criminal Laws Applicable to Domestic

Terrorism” bothsupra

497E. g, 18U.S.C. 88 2332a (prohibiting the use of weapons of mass destruction), 23329 (prohibiting the use of missile

systems designed to destmiycraft), 2339A (prohibiting material support to terrorists in connection with enumerated

offenses).

4% E g, 18U.S.C. 88 2332 (prohibiting homicide and other violent acts against U.S. nationals outside the United

States), 2332d (prohibiting financial tisactions with foreign governments that support international terrorism), 2339D
(prohibiting t htey pree cteriapitn ionfg ” nfirloint aar yf or ei gn terrorist or ga

49E.g, 18U.S.C. § 2332bAs discussed aboveeesuprag  TRerrofism Transcending National Boundaries: 18 U.S.C.

§2332h ” it is unclear
boundaries—could apply to domestic terrorism. In at least one casescaeém s pi r at or ’ s

+hich appliesdonacts of terrorigrh transbendjng radodal b
online

exchange

with a person outside the United States was enough to constitute conduct transcending national boundaries for the
purposes of § 2332b. United State$\right, 285F. Supp. 3d 443, 45680 (D. Mass 2018g f f987¢.3d 8 (1st Cir.
2019). It is less clear whether § 2332b could be used to prosecute a crime with a more tenuous international connection.

5005 ¢ ©thér Federal Criminal Laws Applicable to Domestic Terrotisma b ove for a

laws.

mor €

detailed d
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501 SeeGERMAN & ROBINSON, supranote21, at 57 (discussing the domestic application of the predicate offenses listed
in 18U.S.C. § 2339A). Some of these potential offenses include violence at international airpdr&., 837,

killing any person with a firearm or dangerous weapon in federal faciiifie$,930(c), killing or attempting to kill any
officer or employee of the United Statek,8 1114, and hostage takirid, § 1203.

5025ednfra, Gonstitutional Issues”

58Se,e.gp Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S.
limited jurisdiction. They possess only themwer authorized by the Constitution and statutewhich is not to be
expanded by judicial decree.. 1t is to be presumed that a cause lies outs

citations omitted)).

504 These individuals could still beisject to prosecution in state couSee, e.g.Engle v. Isaac, 458.S. 107, 128

(1982) (“The States possess primary authority for defining
50518U.S.C. § 1114.

506 Torres v. Lynch, 136. Ct. 1619, 1624 (2016) (reitetatz t hat “ < Congress cannot punish fe
(quoting Cohens v. Virginia, 19 U.S. {8heat.) 264, 428 (1821)0k a t he r , Congress “may enact onl:
laws that are connected to one of its constitutionally enumerated powers, such #sathity snregulate interstate

commercg Id. That said, murder and homicide are federally proscribed in other statutes with specific jurisdictional

limitations.E.g, 18 U.S.C§ 1111 (establishing penalties for murder in the special maritime and territorial jurisdiction

of the United States).

50718 U.S.C. § 2339A(a) (recognizing 18S.C. § 1114 as a crime subject to the material support prohibition).

50818U.S.C. § 2339B.

509E.g, Sinnarsupranote4, at 13343 5 ( “Mat er i al s u p.pdo not applyequally te domesticand 1 a ws

internat i o nButlseeGERMAN&OROBINSON SUPranote2l, at9 (arguing thattheafttie r r or i s m | aws “t ha
apply domestically provide ample authority to prosecutedomé ¢ t errori sm cases” and “federa
many other appropriate alternatives.”).
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available “Ploirk eawils ec,r iamletshough the U.S. Sentencin
that take terrorism into account whHldhesal cul atir
provisions appl y hoantl yr etl &f tecadsenrdtaud owmrdmefs tohe t err or
enumeratiUe ®.h3 XBFT)hu3),. whether an individual ma.
increased penalties for terrorism depends on the
In litgkt pofssible gap in the laws available to c
some commentators -nekbatedhasentbrceéeenbanseamments
apply to individuals ¢ oFFhicg eplonotdennticinianlegr swmatpi omn aglh
al s o rroeperuolste cfut orial discretion; some commentato
likely to charge acts of demasotriicc m drarwsr, i swrh i wrhd e
in fewerr etleartreodr issemetmemd isn g ne niPlbamecs t i ¢ cas e s .

Differences in Intelligence Gathering

In the surveillgantdche ramd icmtnedlelxitgenfeeder al 1 aw ag
for law enforcement depending on whetlhner an act
domestic cases, government investigations must ¢
limits, including trheghRo darg ahbh eAsnteenadummeenas ona bl e s e
seizZWwWlUader that right, where an individual has ¢
is a physical intrusion into a constitutionally
probable cause and obtain %% warrant before condu
Is 1ess clear whether or to what extent the Four
the Supreme Court has not addressed th%t issue a
Absent c¢clear constitutionalergui decaonlclee,c tGoomg raensds st

510E.g, 18U.S.C. § 1001(a) (providing an increased penalty for making false statements to the government in cases
involving domestic or international terrorisnkjor a more detailed discussion of statutes that include heightened
maximum sentences in cases involving terrorseesupra  Statutes with TerrorisrRelated Sentence Enhancement
Provisiors. ”

511U.S. SENT’G GUIDELINES MANUAL 8 3A1.4(U.S.SENT’G Comm’N 2018).For a more detailediscussion of the U.S.
Sentencing Guidelines in terrorisrelated cases, ssapra§ Térrorism under the U.S. Sentencing Guidelings

5121J.S.SENT’G GUIDELINES MANUAL § 3A1.4(@), cmt. 1 (U.SSENT’G CoMM’N 2018.

513GeeSinnar,supranote4, at 1358 ( “At the sentencing stage, the uneven
a severe federal sentencing enhancement disproportionately applies to cases with aninternaat ne xus . 7 ) .

S14E.g, Michael Germanwhy New Laws Arendét Needed to ThkEcuRoumestic Terr
(Dec. 14, 2018)https://www.justsecurity.org/6 I&/lawsneededdomestieterrorism/( a r g u i ihigoftenihe ease“

that it is easier to charge domestic terrorists using a variety of other federal ags.Daniels,Prosecuting

Terrorism in State Court AwrARE (Oct. 26, 2016, 11:33 amttps://www.lawfareblog.com/prosecutitgrrorism

statecourt( “ St ate terrorism prosecutions are extremely rare, des
antiterrc i sm legislation in the wake of 9/ 11.7).
515See,e.gU.S.Constamend. I1V. The Fourth Amendment’s limits on dome

more detailSeeinfra, Rourtti Amendment ”

516E.g, Smithv. Maryland, 44 . S. 735, 740 (1979) (holding that “the appli
on whether the person invoking 1its par o‘tleecgiitoinmactaen ecxlpaeicnt aat i
privacy’ that has been invaded by gover s0m@G@2 action”); Uni
(reiterating that the Fourth Amendment safeguards against physical intrusions into constitutionally protected areas).

517 SeeCarpenter v. United States, 188 Ct . 2206, 2220 (2018) (holding that obt:
location information was a search subject to the Fourth Am
techniques involving foreign affais or mnational security”). At least one 1ower
not always required for surveillance targeting “foreign po
located out s i dreDiieetivebRuistiant o S&ction 105Bsof Foreign Intelligence Surveillance Act,

551 F.3d 1004, 1012 (FISA Ct. Rev. 2008).
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518 Foreign Intelligence Surveillance Act of 19T8).. 95511, 92 Stat. 1783, codified as amended atb8.C. ch. 36.
Congress passed several major amendments to FISA in the wake of the September 11, 2001, terrorist attacks, including
the USA PATRIOT Act, which was des iagtnievde, tiono Ipsa”r tt,o t“oca s“spirsotv
prevention of future terrorist activities and the prelimin
Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism (USA
PATRIOT) Act of 2001P.L. 10756, tit. Il, 115 Stat. 272, 278H.Rept. 107231, pt. 1, 441. For information on these
amendments, including several authorities that recently lapse@R&&eport R4013&rigins and Impact of the
Foreign Intelligence Surveillance Act (FISA) Provisions Thatieed on March 15, 202M®y Edward C. Liu
S19FISA definedforeign intelligence informatioas:
(2) information that relates to, and if concerning a United States person is necessary to, the ability
of the United States to protect itself against
(A) actual or potential attack or other grave hostile acts of a foreign power or an agent of a
foreign power;
(B) sabotage, international terrorism, or the international proliferation of weapons of mass
destruction by a foreign power or an agent of a foreign pave
(C) clandestine intelligence activities by an intelligence service or network of a foreign power
or by an agent of a foreign power; or
(2) information with respect to a foreign power or foreign territory that relates to, and if concerning
a United Sttes person is necessary-to
(A) the national defense or the security of the United States; or
(B) the conduct of the foreign affairs of the United States.
50U.S.C. § 1801(e).
520Seeid. §§ 180112.
521Seeid. §§ 182129.
522 Seeid. 88 186162.
523 Seeid. §§1841:-46.
524See id§ 1801(b) (defininggent of a foreignpower s “any person other than a United S
in specified activities), (e) (defininigreign intelligence information
525|llinois v. Gates, 462J.S. 213, 238 (1983).
52650 U.S.C. § 1804(a)(3) (applications for an order approving electronic surveillance must include, among other

th)

requirement s, a statement of facts and circumstances reldi9i
nexus exists).

527 Sinnar,supranote4, at 1350 (citing terrorist watch lists and Department of Justice investigation guidelines as
examples).
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f or manJes[tdiognactset i c] attacks as domestic terroris:
proseasutmuwr ders, hate ©*fimes or something else.

Need for a Separate Domestic Terrorism Law

A number of schobairsancargnebthwetenhdodestic terroc
errorism in current law results in disproportic
terrori s®Hl hoefsfee nsscelsal ars disagree, however, on wh
is sacgsto cure this disparity.

Some commentators opposed to dplneavs dfoare sad imwe werr
domestic terrorismsstheuDeparammnspbiicddatti hor it
prosecute domesftbpd yechmos em not to prioritize t
policy ai¥L ipkreawcitsiec,e .ot h e r‘c aslcthse Itaoh[edtoannegsutei ct]h a t
terrorism law ignore the pote’tnica licddinndgemr sy and ¢
oversfaeeech a’irll np raidvdaictyi.on, several scholars have

“I'ncreasing federal authority will, most 1ikely,
minorities and disfavored p&®%titical groups withi

In comdma@asdcagmmentators ar @ ue ttehata,w alatnh cmghi reex ij st
punishment for "tdlbemescstdact ten roffisa mseparate federa
woufredcognize domestic terrorism facdri omhat it i s:
terr ®FfSiismm.l arl vy, some argue that cr ¢éwaotuilndg a fede
lead federal law enforcement "aotdewbt ddmesticetste
andounter the widespreaflebatali ngoveremembotdoas t i
domestic®™ errorism.

528Harsha Panduranga & Za Pateli Domesti ¢ Terrorismo Bills Ciuwate More Prob
SECURITY (Aug. 28, 2019)https://www.justsecurity.org/65998smestieterrorismbills-createmoreproblemsthan
they-solve/

529GeeSinnar,supranote4.a t 13 6 4 ( ‘““ifitérnatiodablegal binary affecteow government officials

understand and characterize political violence. For example, government officials say they hesitate to describe

domestic cases as terrorism where explicit federal terrori
Considering a Domestic Terrorism Statute and Its Alternat@4N.W.U.L.Rev.1 0 6 1, 1075 (2020) ( “The
statutory scheme limits prosecution of modern terrorism, but then broadens it again in international (but not domestic)

cases . ”) ;urz,Closing thenGap: Elikinating the Distinction Between Domestic and International Terrorism

Under Federal Law93TeEmP. L. REV.1 1 5, 116 (2020) (“Under federal law, acts o
treated more seriously and punishedmorer s hly t han similar acts of a domestic n

530 GERMAN & ROBINSON, supranote21, at 5.
531 Sinnar,supranote4, at 13994000.
532 aguardia supranote529, at 1077.

533 Mary B. McCord,Criminal Law Should Treat Domestic Terrorism as the Moral Equivalent of International
Terrorism LAWFARE (Aug. 21, 2017, 1:59 pmhttps://www.lawfareblog.com/crimindaw-shouldtreatdomestie
terrorismmoratequivalertinternationaiterrorism

534 Samantha Michael$¥hy So Many Vi ol ent White SupremaMaorsek s Arendt Chae
JONES (Apr. 26, 2019)https://www.motherjones.com/crimastice/2019/04/whyso-manyviolentwhite-supremacists
arentchargedwith-domestieterrorign/.

5%MaryB.McCord|l t 6s Ti me for Congress to MaMKevrABoDDee 612018 Terrori sm
9:13 am) https://www.lawfareblog.com/iti me-congresanakedomestieterrorismfederatcrime
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Constitutional | ssues

Criminal laws often raise constitbotbdnadbmess$ues,
and inteamatnowndlde empatiwme of t e rcroonrsitsint uptrieosneanlt s

questions with respect to pPBFtoern teixaalmpclrei, miwihaelt haenrc
Congress can outlaw acts of domestic terrorism
authorizes it to do soe®ldikeswdisegs ctolmante npaweor s d
recognized a tension between the des$sirFeirtsoo regul
Amendment righ&% utra hferree dsopnesdch.c surveillance of
the Fourt Hs Amiegtdomefnrte e dom from unr éUshamable sear
section summarizes thrfedbrobhdsmonFitrsutAmandme s
Fourth Ame ndamedn tdirsicgabstsses how these constitution
domestim dfeframsds and s ur verielllaatnecd ,c yi bnecrl uadci tnigv it te
Federal i sm

The Con Setsittaubtliiosnhes a system of dual sovereignty
Governmeders “swthaitcehs retain subs¥Pnipdlssofereign
f ederdalliisnmat e the boundaries"Reectowead znidhgde¢halt on
such boundary soabelnsyCbagtheasalSampe rConi mtal hdsa wst a
“The States possess pr iemafroyr caiun gh otr'fi*eC genrfiomeisndaclf slnai
not free to enact whatneavye re ncarcitmionnally ltahwoss ei tc rwinsik
connected to one of its T¥nstitutionally enumer a

As the Supreme TOdguwrets :¥xpLyhnobébd in

As a result, most federal offenses include, in addition to substantive efgn@ent
jurisdictional one, like [an] interstate commerce requirement The substantive
elements “primarily definel] the bedlavior that
1 a w,. [while] [t]he jurisdictional element, by contrast, ties the substantive offense

536 SeeUnited States v. U.S. Dist. CK¢ith), 407U0. S. 297, 313 (1972)..oftchheHlectRonal securi
convergence of First and Fourth Ame nughmikeinvestigaivedutyof not prese
the executive may be stronger 1in such cases, so also is th
537See, e.gTorresv.Lynch,136 . Ct . 1619, 1624 (2016) (reinesrating that “°
general l y’ iayenad only thase ariminial latvs that are connected to one of its constitutionally

enumerated powets ( quot i ng Cohe n s Wheat)264, 42§ (182%))a , 19 U.S. (6

538 Seg e.g, Michael Posner & Ryan GoodmaFerrorismand Other Dangerous Online Content: Exporting the First

AmendmentJusT SECURITY (Mar. 26, 2021)https://www.justsecurity.orgbbl4/terrorisrrandotherdangerous
online-contentexportingthefirst-amendment{ d i s cussing the United States’ reservat
to Article 20 of the International Covenant on Civil and Political Rights (ICCPR), which otherwiseesegiginatories
to prohibit “‘“any advocacy of mnational, racial, or r i
or violence.’” (quoting UNTESPIRL)art. 20, Dec. 16, 1966, 9
539U.S. ConsT. amend. IV.

540 Gregory v. Asicroft, 501U.S. 452, 457 (1991); U.EoNsT.a me n d The powers‘not delegated to the United
States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to’thg people.

541 Federalism BLACK’s LAw DICTIONARY (11th ed. 2019). For a more detailed discussion of federalism principles, see
CRS Report R4532FederalismBased Limitations on Congressional Power: An Overymwrdinated by Andrew
Nolan and Kevin MLewis.

542Engle v. Isaac, 456.S. 107, 128 (1982).
543 Torres v. Lynch 136S. Ct. 1619, 1624 (2016).
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to one of Congr es s ..sthus spallingoutthe wairantfor Congsesswe r s [ , ]
to legislate>*4

In otheéCompmrass cammiode s pPemwthailfdesyt ead must tie f
criminal laws to a speci-fai c¢j ugriashdo &8 fi ocnoanlgr e s s i or
In the intermnational terrorism context, Congres s
serve as hooksdictchecbnding the powers: (1) to pun
nations ; (2) to carry out the treaty obligations
naturalization; and (4) oNFeorr ienxtaddrpSteddt3e2 Ba,®d f or ¢
which prohibits acts of terrorism transcending r

—h

(A) the mail or any
offense;

acility of interstate or foreign commerce is used in furtherance of the

(B) the offense obstructs, delays, or affentsrstate or foreign commerce, or would have
so obstructed, delayed, or affected interstate or foreign commerce if the offense had been
consummated;

(C) the victim, or intended victim, is the United States Government, a member of the
uniformed services,rany official, officer, employee, or agent of the legislative, executive,
or judicial branches, or of any department or agency, of the United States;

(D) the structure, conveyance, or other real or personal property is, in whole or in part,
owned, possess, or leased to the United States, or any department or agency of the United
States;

(E) the offense is committed in the territorial sea (including the airspace above and the
seabed and subsoil below, and artificial islands and fixed structures erecthjtof the
United States; or

(F) the offense is committed within the special maritime and territorial jurisdiction of the
United State&>3

Should Congress decide to create a new domestic
the conmndtbthhtetisgmrisdfotiesneh hobkhkw. Absent such
court could find that Congress lacked congressic

The First Amendment

The First Amendment t‘€Cotmlge e € cknes tnicofl Ul taima nr epsrpoevcitdiens
establishment of religion, or prohibiting the fr
speech, or of the press; or the right of the pec

Government for a ™ lendrleisghto fo fgriitesvaindewl.ogical na
the First Amendmdht si s ewniipome pwaowsdes a brief 1 ¢

544Torres136S. Ct . at 1624 (quoting SchelUSl9ad8(2066)). Nat’>1 Org. for
545 Cohens v. Virginia, 19.S. (6 Wheat.) 264, 428821).
546 Torres 136S. Ct. at 1625.

547 Antiterrorism and Effective Death Penalty Act of 19P4,. 104132 § 301(a), 110 Stat. 1214, 1243eeU.S.

Consr. art. |, § 8, cl. 3 (the power to regulate interstate and foreign commerce), cl. 4 (the power over immigration), cl.

10 (power to define and punish offenses againdat the 1law of
2, 82, cl. 2 (the treaty power).

54818U.S.C. § 2332b(b)(1).
549U.S. NsT. amend. 1.
550 See, e.g.United States v. U.S. Dist. CKgith), 407U . S . 2 9 7, Theldangdr tb poiitiza) disgefit is acute
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these First AMmeameddemtof i gh¢ s ch anbde fforreee daonm |oyfz ians;
how tgksse may affect domestic terrorism laws 1in
and Internet speech in particular.
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where the Government attempts to act under so vague a condeppasvet o pr ot ect ¢ doivend¢het i ¢ s ecur i
difficulty of defining the domestic security interest, the danger of abuse in acting to protect that interest becomes

apparent ) .

551 |n addition to the federal government, to which the First Amendmenttigiggpplies, state governments are subject

to the First Amendment through the Fourteenth AmendniegtReed v. Town of Gilbert, 576.S. 155, 163 (2015).

552R.A.V. v. City of St. Paul, 508).S. 377, 382 (1992). For a more detailed discussion of theAFitst n d me nt s ri ght
to free speech, s&&RS Report R45713errorism, Violent Extremism, and the Internet: Free Speech Considerations

by Victoria L. Killion, andCRS Report R4565®Free Speech and the Regulation of Social Media Carttgnfalerie

C. Brannon

553Reeqd576U.S.at163.Contett a s ed restrictions apply to speech “because
me s s a ge elk @oantentbaseddrestrictions fall into two categories: (1) laws that, on their face, draw
distinctions based on a speaker’s -meuttals.ageannad H&8)° jJawsifh
without reference to the contentofthereguldt s peech, ’ or that were adopted by the
disagreement with the nltati6d (@uoting Waidev. Rogk AgainshRacisnpd® e ys . * ”

781, 791 (1989)).

5%41d.,; R.A.V,505U. S. at 3-Raked fegulationstapeme s umpt i vely invalid. ”).

555Reed 576 U.S. at 171.
556 |(.

557W. Va. State Bd. of Educ. v. Barnette, 319 S. 6 2 4, 6 4 2is anyifiged 8tar in our dorfstitutional r e
constellation, it is that no official, high or petty, can prescribe what shaltthedox in politics, nationalism, religion,
or other matters of opinion.. ” ) .

5%8Texasv.Johnson,491. S. 397, 404 (1989) (“The First Amendment 1liter

‘s peech, ’ lotguecognized thatdts peotection does end at the spoken or written wadtd) .

5%Buckleyv.Valeo,424J. S. 1, 19 (1976) (“A restriction on the amount
political communication during a campaign necessarily reduces the quantity of expression by rakictimgber of

issues discussed, the depth of their exploration, and the
560Johnson491U. S. at 404 (recognizing that “conduct may be ‘suffi
to fall within the scope ofthe Firstn d Fourt eent h Amendments’” when “‘“[a]ln inte

message was present,and t he 1ikelihood was great that the message wou
(quoting Spence v. Washington, 4U8S. 405, 40911 (1974))).
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e Court has recognized three
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T I'nci t,emeemtn i #Ndgi rskpecetteeec h nci ting or producing 1 mr
action andkely to P¥oduce such action
T Truédr evhtiSemcompass those statements where the

communicate a serious expression of an 1nten:
viol emcparttoi cul ar indivi'faald or group of indi

T Speech integral, tme aii ffods resald easscolachu dtnt e gr al pa
conduct in violatiofl® wfcha awa lcioh sepriirmicnya lors t a-
solicitation?® o commit a cri me.

%Ul 1 BOMOEDEUDOOD
Al t hough not specifically listed in the First Ar
“a right to associate for the purpose of engagin

Amendmepeech, assembly, pieetviatnicoens ,f oarn dt hteh er eedxreerscs
rel i™'ThiismpPliicglit is premised omn ¢hemédeatedhBir af

561Ward v. Rock Against Racism, 4®@1S. 781, 791 (1989) (quoting Clark v. Cmty. for Creative Ndmience,
468U . S . 288, 293 (1984)). A law regulating speech can be cor
speakers b udt(citingoReston v. Rlaytime Theatres, Inc., ATS. 41, 4748 (1986)).

562 Cmty. for Creative NoWiolence 468U.S. at 293.
563Rock Against Racisd91U.S. at 791.

564R.A.V. v. City of St. Paul, 508).S. 377, 38283 (1992). For an overview of these categoiseeCRS In Focus
IF11072,The First Amendment: Categories of SpeéghVictoria L. Killion.

565R.A.V, 505U.S. at 38334.
5661d. at 384.
567 Brandenburg v. Ohio, 398.S. 444, 4478 (1969).

568Virginia v. Black,5380. S. 343, 359 (2003). True threats do not includ
States, 394J. S . 705, 708 (1969) (per curiam). The government may
individuals from the fear of viotece, from the disruption that fear engenders, and from the possibility that the

threatened vi KRAY,5056.5.ati3881 occur . ?”

569 Giboney v. Empire Storage & Ice Co., 3865. 490, 498 (1949).
570 SeeUnited States v. Williams, 553 U.S. 285, 289(2008).

571 Roberts v. U.S. Jaycees, 4685. 609, 618 (1984%eeid( di st inguishing this “freedom of e
from the “freedom of intimate association?”).
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Amendmenttonldl ghmnot be vigorously protected from i
correlative freedfbfmotto tcomwarged thosge oflapldld wkre no
incladesrresponding right to associate with ot he
social, economic, educa?tiGow,e rmenleingi cawsn,duand mawl t
imper mi Ssmifbli nge on this right 1in a number of wa:
withholding benefits from indivi’tu2a) sr ewqwi mireg me
disclosure of the membershi pandoll By nghwgtdephesee
internal organizaXConrbpbs aypacablypfappkyofipee s
determine whether a law Vv®olates the right to fr
, EUI @3 OUU0wOi w3l uudupbUO

In the context of terromtiemsectomnomn sohatvlee cOhme ¢ d e
association with prohibitions omMHomadtee¢r val suppor
Humanitarian tthhaw Pupjemd Court considered a Firs
18YJ. S. C. § 2339 B,r dwhnigcthe rpiraolh isbuiptpsort or resources
terrorist > dthgarmpiladmniteoddsvo {Un St hati t¢ézeas and six
organizations, includia ltahiemeRu nhahnaitt atrhiecayn wl asvh eRir
supporet hfuonra ntiht ari an Zmfd tpwd iddsxiadnatced viidrieisgn
organi‘catthes form of monetary aid, ot her tangibl
advotdlthye plaintiffs argued that, thr dFughktSectio
Amendment rights to free “ppeechodnt® esasospettchn
The Court rejected this categorical argument, hc
engage 1in independent advocaestyiend emgreenl dneve
those organizations without violating Section 227
spe®dmstead, the “@Gouvet Prgdamttdenedf awhether the
may prohibit “inm ttehrei afl o’¥8Hll pbopfo €sopueretc c.oncl ude d:

5721d. at 622 (citing, e.g., Citizens Against Rent Control/Coal. for Fair HousiBgrkeley, 454J.S. 290, 294 (1981)).

573E.g.Healy v. James, 408.S. 169, 184 (1972).

S“Eg.Brown v. Socialist Worket)$.87,9192(198mpai gn Committee, 459
SSE.g, Cousins v. Wigoda, 419.S. 477, 48788 (1975);U.S. Jaycee168 U.S. a623.

576CompareU.S. Jayceest68U. S. at 623 (“Infringements on [the right to a
justified by regulations adopted to serve compelling state interests, unrelated to the suppression of ideas, that cannot be
achieved through means significantlyle restr i cti ve o f withReedw Towntof Gileert,]1 fr ee do ms .
576U.S. 155, 171 (2015) (acontemta s e d restriction on speech is unconstituti
governmental interest an &e alsoAshutoshBhagnalssociationdl Speecld t o t hat end
120YALE L.J. 978, 98295 (2011) (tracing the links in case law between freedom of speech and freedom of

association).

577561U.S. 1 (2010)seesupra  Matetial Suppdrto Foreign Terrorist Organizations Under 18 U.S.C. § 2339B

578 Humanitarian L. Project561 U.Sat 10.

5791d. at 25.

580|d. at 2526. In support of this holding, the Court reliedonthestat’ s expl i cit inapplicability
act entirely independently of the foreignStCrrorist organi
§2339B(h), and g uconstiuadorappliel sotas td abridgedhe exeofisghts guarateed under

the First i0A82e3n3d9nBe(nit),,” “find[ing] it significant that Congre
responsibility to consider how i tHKumantarianb.Propcttb@ly.Siampl i cate ¢
35-36.

58lHumanitarian L. Progct 561 U. S. at 28. The Court explained that, whi
the form of speech at all[,]. . when it does, the statute is carefully drawn to cover only a narrow categpgeanh to,

LI
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At bottom, plaintiffs simply disagree with the considered judgment of Congress and the
Executivethat providing material support to a designated foreign terrorist organization
even seemingly benign suppetbolsters the terrorist activities of that organization. That
judgment, however, is entitled to significant weight, and we have persuasive evidence
before us to sustain it. Given the sensitive interests in national security and foreign affairs
at stake, the political branches have adequately substantiated their determination that, to
serve the Governmeist interest in preventing terrorism, it was essary to prohibit
providing material support in théorm of training, expert advice, personnel, and services

to foreign terrorist groups, even if the supporters meant to promote only the °groups
nonviolent end&3

The Court cautiontdfishamwdavamwmy stalya t hmtta ppl i cati ot
mat esruipaplort statute to speech or advocacy wil!l ]

not to say that any other statute relating to sr
Ame nd & n t

The Go udretc i Huimamiitmr i ahi awi Phogesbme of the Firs
implicatdtensoofsmniaws, particularly with r1espec

ideology, and protest 1 nltferGoedcgte evdistsh tuon lpaawsfsu la tle
prohibiting material supgmaeret cofn sdhdentrkaetii oanh dorfh o wi
such a law adequately safeguar®s the rights to f

31 UURBDUET wEOEwWUT 1 w( 601 UOI U
F

Anot her ircdn Aeanem danemé s t hrough t he increased u
media to fuPAshedomestriod itsenrr orist organizations
to recruit., train, and incite memberwoulod vi ol enc
create individual wuser or service provider liabi
spe¥®dheoretically, however, a law addressing thi
For example, Congress 1 iaksesloyc icaotueld wiotth ptreorhri obriits
restricti on -bwosueldd, baen dc otnhteernetf o ¥’ea studbgte ct hato off tre

“trict in the¥dyn, aWduti tfiaotnal ai d afwa dtroadly proscr
terrorism Ifialell ywiwtoluild mme of the narrow excepti

underthe direction of, or in coordination with foreign groups that the speaker knows to be terrorist organizdtions

at 26.

5821d. at 36.

5831d. at 39.

584Sedd.at 39 (“We also do not suggest that Congress could ext
here to domestic orghaeaiEFatsbnAméndmda tvidoltler B blumargtarian: The Pl ac.
Law Projectin First Amendment Dairine, 6 HARV. L. & PoL’y Rev. 147 (2012).

585See,e.g. Rober t O’ HheRise of Damestic Extremismlin AmeritasH. PosT (Apr. 12, 2021),
https://www.washingtonpost.com/investigations/interactive/2021/dorrtestmrismdata/( “ [ E] xt remi st s have
exploited social media and the Internet in recent years to share theories, along with grievances, tactics, and potential
targets. ”).

586 Several bls imposing new content moderation requirements on social media companies were introduced during the

116th CongressSeeOnline Terrorism Prevention Adt.R. 9043 116th Cong. (@20); Raising the Bar Act of 2019,

H.R. 5209 116th Cong. (2019). This section focuses on laws regulating individual speech. For a discussion regarding

the regulation of social media providers, 8#S Report R4565F;ree Speech and the RegulatiorSafcial Media

Content by Valerie C. Brannan

587 SeeReed v. Town of Gilbert, 576.S. 155, 163 (2015).

588 Fullilove v. Klutznick, 4480 . S. 448, 508 (1980) (Powell, J., concurring)
impossible to satisfy”).

Congressional Research Service 59



Domestic Terrorism: Overview of Federal Criminal Law and Constitutional Issues

speech integral®Coon gerreisnsi nlailk ecloyn dcuocutl.d, however,
law to apply only to those categor iye si sosfuessp eaetc h,
stake

Fourth Amendment

The Fourth Amendment to the Constitution provide

The right of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violated, and no Waathissue, but

upon probable cause, supported by Oath or affirmation, and particularly describing the
place to be searched, and the persons or things to be $&zed.

Under the Foustlhirdhangmeretr nment i3t mrwmsbidaem on an
expectatiOowrofi phiyvacwuyl intrusion nto a consti.t

If a government action constitutes a search, the
gover nment tpr odbeambolmesn tdr aatbstea i no rae wax e awmtti bg ft he s e
“T]he Supreme Court has interpreted the warrant
three &¥ements.

First, warrantgnust be issued by neutral, disinterested magistrates. Second, those seeking

the warrant must demonstrateo t he magi strate their probable cau
evidence sought will aid in a particular apprehen:
Finally, “warrantrsi bmugthep a rtthli magdsa wdolylbda ss etihzee dp,1’a ¢ |
to besearched®?

There are several exceptions to the warrant 7r1equ
domestic terrorism, the Supreme Court has recogr
“whetnhhe exigencies of thawseé¢éenhfiatceomemahkeot hempekbl
warrantless search is objective® lyi kewissom,a btllee un ¢
Court has 71 ec o gwhiezne ds paenc ieaxlc enpeteidosn, beyond the no
enforcement, make fhaswareagmut rae mE%A  chboanlghhea ¢ thiec a |
Supreme Court has mnot directly addressed whether

589Seesypra, Ryreedonof Speech ”

590y.S. nsT. amend. IV. For a more detailed discussion of the Fourth Amendment in the context of terrorism
surveillance, se€ERS Report R4013&rigins and Impact of the Foreign Intelligence Surveillance Act (FISA)
Provisions That Expired on March 15, 202y Edward C. LiyandCRS Report R4654 Facial Recognition
Technology and Law Enforcement: Select Constitutional Considerabgi&elsey Y. Santamaria

<

'The Supreme Court has recognized that “whether or not a F
[us t i on.]1” Kyllo v. United States, 533 U. S. 27, 31 (2001).

a person has a ‘“constitutionally protectedUB@Ws2dlnabl e expe
(1986) (quoting Katz vUnited States, 389 U.S. 347, 360 (1967) (Harlan, J., concurring)). This test ipartwo

inquiry: (1) “has the individual manifested a subjective e
and (2) “is socibay wikbpbktngtil{dtirgSmithe Mardand 40.8. 735,

740 (1979)). If both inquiries are satisfied, then a government intrusion on that reasonable expectation of privacy

constitutes a Fourth Amendment seatdh.

592 SeeUnited Statey. Jones, 565 U.S. 400,5067 (20 12) ( rkazdigh imdtn gr ¢ hwdi 4t e” t he
understanding that such government conduct constitutes a search).

593|n re Sealed Case, 313d 717, 738 (FISA Ct. Rev. 2002).

594 Dalia v. United States, 441.S. 238, 25 (1979) (citations omitted).

595Kentucky v. King, 563J.S. 452, 460 (2011) (quoting Mincey v. Arizona, 43B. 385, 394 (1978)).
596 Griffin v. Wisconsin, 483J.S. 868, 873 (1987) (internal quotation marks omitted).
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ntelPageheast one “spacidllapptignag hhe held that
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not reqoi$ed to
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Congress may consider whether and how any new dc
Fourth Amendment concerns. In contrast to forei.g
generall yamwstrobt at @ ¢ ondwRltn dtohmiess tvieci ns,u rtvheei 1Sl ua
Court has held that the following types of condu
search: (1) rtecording the contents J&F(2t)el ephone
conducting electronic surveillance oflahadmestic ¢
(3) placing a GPS t%acker on a private vehicle.
General Fourth Amendment principles also apply i
int er nhe:t whpeereec U. S. persons have a reasonable ex
the Fourth Amendment will likely require the gov
warrant bef or e %%Tohned uScutpirnegmea Csoeuarrtc hhea sr ehqgeulidr et dh atto
search the ¢ on tsenctesl Pbafp Haonh ei nrdésqvucedshth lap huosneer 1 o c a t i
from a ser®®hiclke wirsoev,i dtelre Si xt h Ciar crueiats ohnaasb lhee 1 d
expectation of pr i vsdtchya ti na rteh es tcoornetde nwist ho,f oermasieln
commercial [inter®™et service provider]

Domestic terrorist organizations +8uchaasngly us
social media postsstemaddruiatn,dat reaime’Mbwasnd gesor di
conducting surveillance of these activities, the
Amendment rtrules in cases invol vVVRhleraxiigenthawea ca

597 See, e.g.United States v. U.S. Digtt. (Keith), 407 U.S.297,3222 (1972) (“We have not addres
express no opinion as to, the issues which may be involved
5% |n re Directives Pursuant to Section 105B of Foreign ligetice Surveillance Act, 551 F.3d 1004, 1012 (FISA Ct.

Re v. 2008) (“[ W]le hold that a foreign intelligence excepti
when surveillance is conducted to obtain foreign intelligence for national secuptysesrand is directed against

foreign powers or agents of foreign powers reasonably beli
Court of Review cautioned, however, t hat its thelding “does
foreign intelligence exception applies in a given case, governmental action intruding on individual privacy interests

must comport with the Fourth Amdlendment’s reasonableness re

59 See, e.g.Carpenter v. United States, 138 S. Ct.2206,22 ( 2018) (recognizing that “a cen:

3

[ when adopting the Fourth Amendment] was to place obstacl
(quoting United States v. Di Re, 38RS. 581, 595 (1948))Keith, 407U.S.at32 hol ding that the governrt
national security concerns do mnot justify departure i
judicial approval prior to initiationKeithf &Hosghdomee h or sur
r
t

13

added burden will be imposed upon the Attorney Gene
inconvenience is justified in a #USek32lsociety to pro

600Katz v. United States, 389.S. 317, 35859 (1967).

601 Keith, 407U.S. at 3224,

602 United States v. Jones, 566S. 400, 404 (2012).

603 SeeCalifornia v. Ciraolo, 476J.S. 207, 211 (1986).

604 Riley v. California, 573J.S. 373, 401 (2014).

605 Carpenter v. United States, 138 S. Ct. 2206, 2223 (2018).

606 United States v. Warshak, 6813d 266, 288 (6th Cir. 2010).

607See0 ’ Ha r suprangte585

608 SeeKentucky v. King, 563J.S. 452, 460 (2011) (recognizing an exception to the warrant requirement in exigent
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“no precedent for the aprcohp chsaist ioocrnc utrhractd wheeptelnedrs ao
crime beingPF ImBontgrgatsedi kel y could not create
Fourth Amendment for cases involving domestic te

Legi sl ative Proposal s

on summariesrmts edomegtstateon introduced
e bills generall ydowwoeusltdi ca dioprt® otkhies mie f i
1ther 1in whole or with modifications, an
riorities. In addition, several of the bills
rrdablceomparestthaet hdadtlbbpt flgurnt hedamesitniica i on o
rreacdmbill would adopt; (2) whether the bill

iminal offense; (3) whether the bill would cre
e bill wofibdecntatgeacygewr office to address ¢

117t h Congress

#0O01l UUPEwW3T UUOUDPUOwW/ Ul YI OUPOOwW EVwOI wl yI h
The Domestic Terrorism Prevention Act of 2021 (L
the House ofRe¢reh &?wlialnda twerse a t ¢ nlkewp aorftfmecnets oifn
Homel and Security (DHS), Depart men,t aonfd JRBIt itcoe (

“monitor, analyze, Mdvmesitgat¢ eceramdipmos dhet di I 1]
1 8. S.233 I§( 5d)edfd mme st i c, teexrcrlourd isnny :

acts perpetrated by individuals associated with or inspired by

(A) a foreign person or organization designated as a foreign terrorist organization
under section 219 of the Immigration and Nationality Acdt(8.C. [§]1189);

(B) an individual or organization designated under Executive Order 13224 $50.
[8] 1701 note); or

(C) a state sponsor of terrorism as determined by the Secretary of State under section
6(j) of the Export Administration Act of 1979 (30.S.C. [8]4605), section 40 of the Arms
Control Export Act (22J.S.C. [8]2780), or section 620A of the Foreign Assistance Act of
1961 (22U.S.C. [8]2371)624

circumstances); Griffin v. Wisconsin, 48BS. 868, 873 (1987).
609 United States v. Jones, 566S. 400, 412 (2012).

610 CRS searche@ongres.govfor bills—but not resolutions or amendmentahose titles, summaries, or text include

the phrases “domestic terror” or “domestic terrorism.” Thi
federal programs dedicated or relating to detit terrorism; (2) modify the definition of domestic terrorism in

18U.S.C. § 2331; or (3) create new federal crimes related to domestic terrorism. It excludes bills with either a narrower

focus, like hate crimes or reference to specific events (suitle &vents of January 6, 2021, at the U.S. Capitol) or a

broader focus, like programs to combat terrorism generally.

611DTPA 2021,H.R. 35Q 117th Cong. (2021).

612DTPA 2021,S. 964 117th Cong. (2021).

613d. § 3(a).

6141d. § 2(2).
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The bill would also creatngemey rcopodi nHg,j onr a i
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The Domestic Terrorism and *Phast es uCbrsitnmmenst iParlelvye nstiino
DTPA 2021, with one exceptiowal affadagddotvtie®onons db

DTPA 2021, the bill would al s o“rxepgudiirtéodf hree vAtetwo r
hate crimes relCoreodatva rtube Di pe®¥e &€0O19 (COVID
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The Commission on Do mé®woiucl dT eersrtoarbilsins hAcat moefw 2Na2tl
Commi ssion on Domestic Terrorism t ass kreads pvartshe i nv
t o dome "®Sipce ctiefrircoarl.1 y, t he Commi s si osn paroiudrd: (1)
failures to respbndomos 0¥¢ Phreédrmit f mmgtrseVview, and
lessons learned fr om®thhonde s(t3i)c stuebrnri ot iisnm tiimci daenndt

containing its find34Tohgs baind rvbdulndhefddoapitt o§o 8 . o
domest o ciBs mr

116t h Congress
#001 UUPEwW31 UUOUDPUOW/ Ul YI OUPOOwW EUVUWOI wl yI'y

The Domestic Terrorism Prevention Act of 2020, 1
Repr es hatnadt itvhef&®wlhesnastudb,st antially similar to DTPA

3T UUOUPUOWL WoOGWLDOTawOOEY EUwOIi wl Y uN
The Terrorism Reportinffwawmldd CHawe idryd smmtge Acan oifn 2

working group to est adbolmessht iaca sitdarnrdoarrdds ¢rd @ fnidn imta ii mn
database of act s Tohfel dooimoutlidc haerer oeiquumr ed t he we

615|d. §§ 3(b}(c), 4, 5.

616 Domestic Terrorism and Hate Crimes Prevention Act of 282963 117th Cong. (2021).
6171d. 8 7.

618 Commission on Domestic Terrorism Act of 202LR. 1178 117th Cong.Z021).
619d, § 2.

620|¢f. § 5(1).

6211¢. § 5(2).

62214, § 11(a)(b).

6231d. § 12.

624 Domestic Terrorism Prevention Act of 2020R. 5602 116th Cong. (2020).
625 Domestic Terrorism Prevention Act of 20,3190 116th Cong. (2020).

626 Terrorism Reporting and Clarifying Act of 2019, 3118 116th Cong. (2019).
62719, § 3(d).
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submit an annua®Thepbrktl t oo CRBGhledesf iardiotpit erd &§f
domesticbiterwoulidmhave authorize® agencies to re

"OO0I UOCOUDOT wOT T w3l UDEOWOE w# OO1 UUPEwW31 UUOU
The Confronting e Th¥wowul df hBome ctrieat Far mo mieswn
terrorism c¢r i mi of fense, subject to the s ame

t h
nal
boundaries ufdéePepprUifical§mal tthreo nieswi emr iwndul d
applied to any individual who,

with the intent to intimidate or coerce a civilian population, influence the policy of
government by intimidation or coercion, or affect the conduct of a government by mass
destruction, assassinatiar, kidnapping—

(A) knowingly Kkills, kidnaps, maims, commits an assault resulting in serious bodily
injury, or assaults with a dangerous weapon any person within the United States; or

(B) creates a substantial risk of serious bodily injury to any otheppéday knowingly
destroying or damaging any structure, conveyance, or other real or personal property within
the United States or by attempting or conspiring to destroy or damage any structure,
conveyance, or other real or personal property within theedgtatesf*

would also have applied to individuals who t6&h
®For the provision to apply, the individual mu
ght circumstances cgiwinng smiche atso tfiraded alacjrwisiss
e ®hlan laddition to its penal provisions, the bi
ose pimpasitona®™Fheibitlghwowsld not have express
ometsernmcorbwtm its language tracks ®fith the curr

#001 UUPEwW31 UUOUPUOwW( O OUOCEUPOOwW EUwWOI wl YN
The Domest:i Terrori®molhhflohmaeiorqActredfthel At t

c
within 180 days ofpemtacttone@ddngntos s ufpma i di mg 1 nf
terroris m. Specifically, the bill would have 71 egqg

6281d. § 5.

6291, 8§ 2(6), 3(d)(1).

630 Confronting the Threat of Domestic Terrorism AdtR. 4192 116th Cong. (2019).
6311d. sec. 2(a) (internal quotations removed).

632|d.

633 Id.

634|d. The eight enumerated circumstanaes offenses: (1) using the mail or a facility of interstate or foreign

commerce in furtherance of the offense; (2) obstructing, delaying, or affecting interstate or foreign commerce; (3)
traveling acrosstate lines or national borders or using a facditinterstate or foreign commerce; (4) where the victim

is the U.S. government, a member of the uniformed services, or an officer or employee of the U.S. government; (5)
where the property affected is, in whole or in part, owned or leased by the Utaitest 8) employing a firearm,

dangerous weapon, or weapon of mass destruction that has traveled in interstate or foreign commerce; (7) committed in
the U.S. territorial sea; or (8) committed within the special maritime and territorial jurisdictionhitee Statesld.

A facility of interstate or foreign commertei ncl udes means of tr anld;l®kStCati on and cor
§1958(b)(2).

635H.R. 4192 § 2(e).

636 Compareid. § 2(a)with 18 U.S.C. § 2331(5).

637 Domestic Terrorism Information Act of 2019,R. 4190 116th Cong. (2019).
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63810, § 2(a)(1).

6391d. § 2(a)(2).

6401d. § 2(a)(3).

s411d. § 2(b).

642 Domestic Terrorism Penalties Act of 2018R. 4187 116th Cong. (2019).

6431d. § 2(a).
644|d_

645 |d

646 Domestic and International Terrorism DATA Aét,R. 3106 116th Cong. § 101 (2019).
6471d. § 102.
648d, § 201.
64914, § 2(3).
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Table 1. Comparison of Domestic Terrorism Legislation

s1milar

New Federal
Definition of New Penal New Reporting Agency or
Bill Domestic Terrorism Provision Requirements Office
117th Congress
DomesticTerrorism 18U.S.C. § 2331(5), fi Biannual (§ 3(b)) Offices in DHS,
PreventionAct of 2021, with exclusions (2(2)) DOJ, and FBI
H.R. 350andS. 964 (83(a))
Domestic Terrorism and 18U.S.C. § 2331(5), f Biannual (§ 3(b))  Offices in DHS,
Hate Crimes Prevention Act with exclusions (2(2)) DOJ, and FBI
of 2021,S. 963 (83(a)
Commission on Domestic 18 U.S.C. § 2331(5) fi Periodic Commission (8§ 2)
Terrorism Act of 2021 H.R. (812) (8 11(a)(b))
1178
116th Congress
Domestic Terrorism 18 U.S.C. § 2331(5), fi Biannual (§ 4(b))  Offices in DHS,
Prevention Act of 2020, with exclusions (8(2)) DOJ, and FBI
H.R. 5602andS. 3190 (84(a))
Terrorism Reporting and 18U.S.C. § 2331(5) fi Annual (8 5) Interagency
Classifying Act of 201%. (82(6)) working group (8
3118 3)
Confronting the Threat of fi §2(a) One-time (8§ 2(e)) fi
Domestic Terrorism Act,
H.R. 4192
Domestic Terrorism 18U.S.C. § 2331(5) fi One-time (8 2(a)) fi
Information Act of 2019, (82(b))
H.R. 4190
Domestic Terrorism fi §2(a) fi fi
Penalties Act of 201H.R.
4187
Domestic and International 18 U.S.C. § 2331(5) f Six annual f
Terrorism DATA Act,H.R. (82(3)) reports (§ 101);
3106 annual (§01)
Domestic Terrorism 18U.S.C. § 2331(5), Biannual (§ 4(b))  Offices in DHS,
Prevention Act of 2019, with exceptions (8(2)) DQJ, and FBI
H.R. 1931andS. 894 (84(a))

Source: CRS, based on information frorh.R. 350S. 964S. 963andH.R. 1178117th Congress) anHi.R.
5602 S. 3190S. 3118H.R. 4192H.R. 4190H.R. 4187H.R. 3106H.R. 193]1andS. 894

650 Domestic Terrorism Prevention Act of 203.R. 1931 116th Cong. (2019).
651 Domestic Terrorism Prevention Act of 201,894 116th Cong. (2019).
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