
IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA

ALEXANDRIA DIVISION

                                                                                      
) 

UNITED STATES OF AMERICA, )
) Civil Action No. 

Plaintiff, ) 1:10-cv-00765-GBL-TRJ
)

v. )
)

ISHMAEL JONES, a pen name, )
)

Defendant. )
                                                                                    )

PLAINTIFF UNITED STATES’ RESPONSE IN OPPOSITION TO DEFENDANT
JONES’ MOTION TO DISMISS AND/OR TRANSFER VENUE

INTRODUCTION

This is a civil action for breach of contract and fiduciary duty, brought by the United

States of America, against defendant Ishmael Jones (a pen name), a former employee of the

Central Intelligence Agency (“CIA”), who published a book without the CIA’s permission and in

violation of his CIA Secrecy Agreement.  Rather than answer the complaint, Jones has filed a

motion to dismiss and/or transfer venue, raising a host of meritless arguments.  Contrary to

Jones’ arguments, the Court clearly has personal jurisdiction over Jones, who admits that he

worked for eighteen years for an Agency headquartered in the Eastern District of Virginia, and

that he traveled to the CIA Headquarters area for training courses and meetings.  Jones’ contacts

in Virginia were, in fact, extensive, as the declarations submitted in support of this response, as

well as Jones’ own book, demonstrates.  His contacts were more than sufficient to put him on

notice that he could be sued here for violating his Secrecy Agreement.
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For these same reasons, venue is proper in this district.  Not only did Jones communicate

with and travel to CIA Headquarters in the course of his employment with the CIA, he also

sought approval to publish his book from a CIA office located in the Eastern District of Virginia,

the Publications Review Board (“PRB”), and published his book in defiance of the PRB’s denial

of publication approval.

Jones’ objection to the United States’ breach of fiduciary duty claim as barred by the

Virginia’s two-year statute of limitations should be rejected.  The United States is not bound by

state statutes of limitations.  If anything, a three-year federal statute of limitations for tort actions

for money damages brought by the United States applies, and the claim is therefore timely.  Nor

does Jones’ argument that the Court should dismiss the “claims” for compensatory damages and

unjust enrichment have any force, as the complaint does not assert such claims.

Jones claims, in the alternative, that the case should be transferred to the Northern District

of California mainly because it will be easier for him to defend the case there, since he lives

there, and because having to defend the case here subjects him to a heightened risk that his

identity and affiliation with the CIA will be revealed.  Jones’ reasons for seeking a transfer of

venue do not overcome the strong presumption in favor of the United States’ choice of forum to

which it is entitled as the plaintiff.  Jones’ concerns about the risk that his identity will be

revealed are speculative and are belied by his own frequent travel to this district when he worked

for the CIA.  Moreover, this Court is exceptionally well-suited to protect Jones’ identity.

FACTUAL BACKGROUND AND PROCEDURAL POSTURE

 Jones worked for the CIA, which is headquartered in Langley, Virginia, for

approximately eighteen years.  Declaration of Ishmael Jones at ¶ 1 (“Jones Decl.”); Complaint at

2
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¶ 4.  As a condition of his employment, and as a condition of being granted access to classified

information, Jones was required to sign a Secrecy Agreement prohibiting him from disclosing

classified information, requiring him to submit to the CIA for prepublication review all

intelligence-related writings prepared for public disclosure, and further requiring him to receive

written permission from the CIA before taking any steps toward public disclosure.  Complaint at

¶¶ 7-12; Ex. A to Complaint.  The requirement that employees sign and abide by Secrecy

Agreements is one of the critical ways in which the Director of the CIA carries out his

responsibility to protect intelligence sources and methods from unauthorized disclosure. 

Complaint at ¶¶ 6,7.  

Jones signed his Secrecy Agreement on July 19, 1989, at the beginning of his CIA career.

He signed additional nondisclosure agreements during his employment, including one at his

separation.  Id. at ¶¶ 8, 14; Ex. A to Complaint.  The CIA assigned Jones to various positions of 

trust and granted him regular access to classified information, including information regarding

intelligence sources and methods, in direct reliance on the expectation that Jones would abide by

his Secrecy Agreement obligations.  Complaint at ¶ 16.  In fact, Jones served as a covert officer,

clandestinely collecting foreign intelligence for much of his CIA career.  Declaration of Ralph S.

DiMaio, submitted in support of the United States’ Motion for Immediate Relief to Name

Defendant by Pseudonym, at ¶ 8 (“DiMaio Decl.”).

On April 10, 2007, Jones submitted a draft of the book he would eventually publish to the

CIA’s Publications Review Board for prepublication review, pursuant to his Secrecy Agreement. 

Complaint at ¶ 19; Declaration of Richard J. Puhl, Chairman, Publications Review Board,

Central Intelligence Agency, at ¶ 6, attached hereto as Exhibit B (“Puhl Decl.”).  The PRB is

3

Case 1:10-cv-00765-GBL -TRJ   Document 14    Filed 01/06/11   Page 3 of 26



responsible for reviewing and formally approving proposed nonofficial, personal publications

that are submitted for prepublication review.  Complaint at ¶ 17; Puhl Decl. at ¶ 2.  

On May 22, 2007, the PRB informed Jones that it could not approve any portion of his

manuscript for publication.  Complaint at ¶ 20; Puhl Decl. at ¶ 7.  Two months later, on July 27,

2007, Jones submitted a rewritten version of his manuscript to the PRB.  Complaint at ¶ 21; Puhl

Decl. at ¶ 11.  This followed email and telephone communications between Jones and the PRB. 

Puhl Decl. at ¶¶ 8-10.  The PRB sent Jones a letter dated Dec. 7, 2007, informing him that it was

only approving certain portions of the manuscript for publication, denying the remainder. 

Complaint at ¶ 22; Puhl Decl. at ¶ 14.  Jones wrote to the PRB again on Jan. 8, 2008, about its

decision.  Complaint at ¶ 23; Puhl Decl. at ¶ 15.  The PRB treated Jones’ Jan. 8 correspondence

as an appeal of its Dec. 7 decision.  The PRB informed Jones of this fact in a letter dated Feb. 5,

2008 and reminded Jones that he was not permitted to publish his manuscript, or share it with

anyone, until the PRB approved it for publication.  Complaint at ¶ 24; Puhl Decl. at ¶ 16.  

In yet another written correspondence with the PRB, Jones acknowledged the pending

appeal in a March 8, 2008 letter to the PRB.  Complaint at ¶ 25; Puhl Decl. at ¶ 17.  Jones did not

wait for his appeal to be decided, however.  He published his book, entitled “The Human Factor:

Inside the CIA’s Dysfunctional Intelligence Culture,” without PRB approval.  Complaint at ¶ 26.

On July 9, 2010, the United States filed this case against Jones.  The complaint alleges

that Jones breached his contractual obligations and fiduciary duties to the United States by

publishing his book in defiance of the PRB’s express denial of permission to do so.  The

complaint seeks declaratory and injunctive relief, the imposition of a constructive trust, and

money damages.  Complaint at Prayer for Relief.  On July 21, 2010, the Court granted the United

4

Case 1:10-cv-00765-GBL -TRJ   Document 14    Filed 01/06/11   Page 4 of 26



States’ motion to name defendant by his pen name, Ishmael Jones, in order to protect Jones’ true

identity and his affiliation with the CIA.  Dkt. No. 4.  

On December 14, 2010, Jones responded to the complaint by filing a motion to dismiss

and/or motion to transfer venue under 28 U.S.C. § 1404.  He seeks to dismiss the complaint in its

entirety for lack of personal jurisdiction, pursuant to Fed. R. Civ. P. 12(b)(2), and improper

venue, pursuant to Fed. R. Civ. P. 12(b)(3).  Memorandum of Law in Support of Defendant’s

Motion to Dismiss Plaintiff’s Complaint and/or Motion to Transfer Venue Under 28 U.S.C.

§1404 at 4-10 (“Jones brief”).  In the alternative, Jones claims that the United States’ breach of

fiduciary duty claim should be dismissed because the statute of limitations has expired (id. at 11);

that the complaint fails to state a claim for unjust enrichment or compensatory damages (id. at

11-12); and that the case should be transferred to the Northern District of California.  Id. at 13-

15.  Jones’ arguments are meritless.  The Court should deny his motion and require him to

answer the complaint. 1

  Jones violated his Secrecy Agreement yet again when he filed his declaration, which1

contains intelligence-related information, in support of his motion to dismiss and/or transfer
venue without submitting it for prepublication review.  When the Government served Jones with
the complaint, it reminded him of his continuing obligation to abide by his Secrecy Agreement
and specifically instructed him that this obligation extends to court filings in this case.  See
August 9, 2010 letter from Assistant United States Attorney Kevin J. Mikolashek to Ishmael
Jones, attached hereto as Exhibit A.  Jones’ attorneys have not yet sought limited security
clearances from the Government for purposes of representing Jones in this matter, and so they,
unlike Jones, are not bound by any Secrecy Agreements to submit filings for prepublication
review.  Jones may not, however, discuss any classified information, including his true identity,
with his lawyers until they seek and are granted limited security approvals.

5
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ARGUMENT

I. THIS COURT HAS PERSONAL JURISDICTION OVER DEFENDANT
JONES.

Determining whether a defendant is subject to personal jurisdiction requires a two step

analysis under Virginia law:  the court must conclude (1) that jurisdiction is authorized by the

state’s long-arm statute, Va. Code § 8.01-328.1; and (2) that an exercise of personal jurisdiction

is consistent with due process.  Mitrano v. Hawes, 377 F.3d 402, 406 (4th Cir. 2004); FBR

Capital Markets & Co. v. Short, 2009 WL 3254458, at * 2 (E.D. Va. Oct. 9, 2009).  In practice,

there is only one step, however, because Virginia’s long-arm statute extends personal jurisdiction

to the full extent permitted by due process.  Id.   

Due process requires that Jones has established “certain minimum contacts with

[Virginia] such that the maintenance of [this] suit does not offend traditional notions of fair play

and substantial justice.”  Int’l Shoe Co. v. Washington, 326 U.S. 310, 316 (1945).  The

“minimum contacts” requirement is satisfied if Jones has purposefully availed himself of the

privilege of conducting activities in Virginia and if the United States’ claims in this case arise out

of those activities directed at Virginia.  Burger King Corp. v. Rudzewicz, 471 U.S. 462, 472

(1985); Mitrano, 377 F.3d at 407.   “This ‘purposeful availment’ requirement ensures that a2

defendant will not be haled into a jurisdiction solely as a result of random, fortuitous, or

attenuated contacts, . . . or of the unilateral activity of another party or a third person.”  Burger

King, 471 U.S. at 475  (internal quotations and citations omitted).  “Put differently, the test

  This is known as specific personal jurisdiction.  Specific jurisdiction differs from2

general jurisdiction in that under general jurisdiction, a state exercises personal jurisdiction over
a defendant in a suit not arising out of or related to the defendant’s contacts with the forum. 
Burger King, 471 U.S. at 472-73 & n.15.

6
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protects the defendant from having to defend himself in a forum where he should not have

anticipated being sued.”  Production Group Int’l, Inc. v. Goldman, 337 F. Supp. 2d 788, 797

(E.D. Va. 2004).  See also Burger King, 471 U.S. at 474; Mitrano, 377 F.3d at 407.  As the

Supreme Court has instructed, “where the defendant ‘deliberately’ has engaged in significant

activities within a State or has created ‘continuing obligations’ between himself and residents of

the forum, he manifestly has availed himself of the privilege of conducting business there.” 

Burger King, 471 U.S. at 475-76 (citations omitted).  Therefore, “it is presumptively not

unreasonable to require him to submit to the burdens of litigation in that forum as well.”  Id. at

476.

In the business context, the Fourth Circuit has considered the following nonexclusive

factors to determine whether a defendant has purposefully availed himself of the privilege of

conducting activities in the forum state:  whether the defendant maintained offices or agents in

the forum state; whether the defendant owns property in the forum state; whether the defendant

reached into the forum state to solicit or initiate business; whether the defendant deliberately

engaged in significant or long-term business activities in the forum state; whether the parties

contractually agreed that the law of the forum state would govern disputes; whether the defendant

made in-person contact with the resident of the forum in the forum state regarding the business

relationship; the nature, quality, and extent of the parties’ communications about the business

being transacted; and whether the performance of contractual duties was to occur within the

forum state.  Consulting Engineers Corp. v. Geometric Ltd., 561 F.3d 273, 278 (4th Cir. 2009).

To survive Jones’ personal jurisdiction challenge, the United States “need only make a

prima facie showing of a sufficient jurisdictional basis on the basis of the complaint and

7
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supporting affidavits.”  Rannoch, Inc. v. Rannoch Corp., 52 F. Supp. 2d 681, 684 (E.D. Va.

1999) (relied upon by Jones) (citing Combs v. Bakker, 886 F.2d 673, 676 (4th Cir. 1989).  In

considering Jones’ challenge, the Court “must construe all relevant allegations in the light most

favorable to the plaintiff and draw the most favorable inferences for the existence of

jurisdiction.”  Id.

Jones’ extensive contacts with the CIA in Virginia gave him ample notice that he could

be sued here and more than satisfy the test for personal jurisdiction.  Jones admits that he was an

employee of the CIA for approximately eighteen years (Jones Decl. at ¶ 1; Jones brief at 7; see

also Declaration of Mary Ellen Cole, Information Review Officer, National Clandestine Service,

Central Intelligence Agency, at ¶ 8, attached hereto as Exhibit C (“Cole Decl.”)); that he “always

acted as an employee of the CIA,” (Jones brief at 7); that he traveled to Virginia for training

courses and meetings (Jones Decl. at ¶ 1; Jones brief at 7; see also Cole Decl. at ¶ 14); and that

he communicated with the Agency during the prepublication review process.  Jones Decl. at ¶ 8;

see also Puhl Decl. at ¶¶ 6-17.  The CIA is headquartered in the Langley neighborhood of

McLean, Virginia, in the Eastern District of Virginia—a fact that Jones does not dispute.  See

Complaint at ¶ 4; Cole Decl. at ¶ 9.  The PRB is also located in the Eastern District of Virginia. 

Puhl Decl. at ¶ 5.

Although Jones operated overseas for much of his career as a covert officer, he did so at

the direction of CIA Headquarters, and he stayed in regular contact with Headquarters.  Cole

Decl. at ¶ 15.  A search of one records system revealed that Jones authored approximately 1,000

communications that were sent to CIA Headquarters during his career.  Id.  Through such

communications, Jones reported back to, and received orders, instructions, and assignments

8
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from, CIA officials located in the Eastern District of Virginia.  Id.  CIA Headquarters also

processed Jones’ salary and benefits.  Id. at ¶ 11.  The CIA issued a badge to Jones giving him

access to CIA Headquarters.  Id. at ¶ 12.  A CIA office located in the Eastern District of Virginia 

processed and granted Jones’ security clearance, which Jones was required to obtain and

maintain as a condition of his employment.  Id. at ¶ 13.  As part of the security clearance process,

Jones traveled to the Eastern District of Virginia on at least one occasion to be interviewed by a

CIA security officer.  Id.  When Jones resigned from the CIA, he traveled to this district to

complete his exit processing.  Among other things, he met with various CIA officials, returned

his badge, and signed a nondisclosure agreement in which he again agreed to submit to the

Agency’s prepublication review requirements.  Id. at ¶ 16.  He subsequently had a series of

communications with the PRB, located in Virginia, seeking publication approval for his book

and for an article.  Complaint at ¶¶ 19-25; Puhl Decl. at ¶¶ 5-17; see also pages 3-4, supra.   3

Furthermore, the fact that the CIA has brought suits against other former employees to

enforce Secrecy Agreements in the Eastern District of Virginia makes it reasonable for Jones to

anticipate being sued here.  See, e.g., United States v. Marchetti, 466 F.2d 1309 (4th Cir. 1972);

  Jones would be hard-pressed to deny his Virginia contacts with the CIA given his own 3

assertions in his book—assertions the CIA neither confirms nor denies (see DiMaio Decl. at ¶
11).  The book is peppered with references to Jones attending training sessions, conferences, and
meetings at Headquarters and its surrounding area, as well as numerous other references to his
traveling to Headquarters.  See Summary of References to CIA Headquarters in “The Human
Factor: Inside the CIA’s Dysfunctional Intelligence Culture,” by Ishmael Jones, attached hereto
as Exhibit D, with excerpts from book.  The book is chock-full of references to Jones seeking
approvals from Headquarters for his assignments and operations, and to Jones receiving orders
from Headquarters.  Id.  One of the themes of the book is Jones’ view of Headquarters’ micro-
managing Jones’ and his colleagues’ operations.  See, e.g., “The Human Factor: Inside the CIA’s
Dysfunctional Intelligence Culture,” at 6, 142 (excerpts included in Exhibit D).  The top
executives of the CIA, of course, work at Headquarters.  Cole Decl. at ¶ 10.

9
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United States v. Snepp, 456 F. Supp. 176 (E.D. Va. 1978).

 Courts in this district have repeatedly found personal jurisdiction where the defendant

accepted and maintained employment with a Virginia-based organization and where the

defendant had communications with and visits to the organization’s headquarters in Virginia, just

as Jones did here.  See, e.g., Reynolds Foil Inc. v. Pai, 2010 WL 1225620, at * 3-4 (E.D. Va.

Mar. 25, 2010); FBR Capital Markets, 2009 WL 3254458, at * 3; Goldman, 337 F. Supp. 2d at

796-98.  In Goldman, for instance, the defendant was a Florida resident who worked as an event

producer for six years for a company headquartered in Virginia.  The defendant worked out of the

company’s Orlando offices and was recruited in Orlando.  The defendant’s employment contract,

which was signed in Orlando, prohibited him from soliciting any of the company’s clients within

a certain time frame after his employment ended and disclosing the company’s confidential

business information.  The contract contained neither choice-of-law nor choice-of-forum

provisions.  During the defendant’s six years of employment, he communicated frequently with

the company’s Virginia employees on business matters, and made three trips to the company’s

Virginia headquarters for business meetings.  337 F. Supp. 2d at 791-92.  After the defendant

went to work for a competitor and allegedly stole one of the company’s clients, the company

sued him for breach of the nonsolicitation and confidentiality clauses of his contract.

The defendant in Goldman raised a challenge to the court’s personal jurisdiction over

him.  The court rejected it, finding the defendant’s acceptance of employment with a Virginia-

based company, his regular communications with the company’s Virginia employees in the

course of performing his job, and his three trips to the company’s Virginia headquarters also in

the course of performing his job, to be sufficient contacts with Virginia.  Id. at 796-98.  See also

10
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Reynolds, 2010 WL 1225620, at * 3-4 (personal jurisdiction in Virginia satisfied where

defendant accepted and maintained employment with a company headquartered in Virginia and

traveled to Virginia on 103 days over the course of her employment); FBR Capital Markets, 2009

WL 3254458, at * 3 (defendant’s accepting and maintaining employment with a Virginia-based

company, interviewing for employment in Virginia, and traveling to Virginia for training

purposes constituted sufficient contacts with state).

Additionally, the numerous contacts that Jones had with the CIA in Virginia are related to

the United States’ claims against Jones.   Reynolds, 2010 WL 1225620, at * 5; FBR Capital

Markets, 2009 WL 3254458, at * 3.  “When a claim is ‘based on a contract which had substantial

connections with that State,’ then the Plaintiff’s claims can be said to arise out of connections

with that forum.”  Reynolds, 2010 WL 1225620, at * 5 (quoting McGee v. Int’l Life Ins. Co., 355

U.S. 220 , 223 (1957)).  This case is a dispute over the terms and conditions of Jones’

employment with the CIA.  FBR Capital Markets, 2009 WL 3254458, at * 3.  Jones gained

access to classified, national security information, which he used to perform his job, only by

agreeing to the terms of his Secrecy Agreement.  It is the breach of that agreement, and Jones’

fiduciary duties to the CIA, that form the basis of this action.  While Jones claims not to have

written or published his book in Virginia (Jones Decl. at ¶ 7), he admits that he communicated

with the PRB, located in the Eastern District of Virginia, to obtain the Agency’s approval to

publish his book, and his publication of his book in defiance of the PRB’s denial of permission is

the basis for this suit.  Jones Decl. at ¶ 8 (acknowledging communications with CIA employees

during the publication review process); Puhl Decl. at ¶ 5-17.  And although Jones contends,

without any support, that his book “is not even tangentially related to Virginia or [his] visits to

11
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Virginia,” (Jones brief at 9), he in fact admits that the book is “highly critical of CIA

management” (Jones Decl. at ¶ 7), which is housed at CIA Headquarters in Langley.  Cole Decl.

at ¶ 10.  As noted above, Jones repeatedly refers to events at, and direction he received from,

Headquarters in his book.  Moreover, the injury caused by Jones’ breach of his Secrecy

Agreement and fiduciary duties—specifically, the undermining of confidence and trust in the

CIA and its prepublication review process, hindering the Agency’s ability to perform its statutory

duties (see Complaint at ¶ 36)—is felt by the CIA throughout its operations, including, of course,

its headquarters.  See Calder v. Jones, 465 U.S. 783, 789-90 (1984) (personal jurisdiction existed

in state in which brunt of harm was suffered); FBR Capital Markets, 2009 WL 3254458, at * 3.

In support of his motion to dismiss for lack of personal jurisdiction, Jones focuses on

certain of his employment activities that occurred outside Virginia.  For instance, Jones asserts

that he was hired in Northern California, signed “the bulk” of his CIA contracts in Northern

California, traveled to Northern California for his home leave and to take medical and other

fitness evaluations, was not permanently assigned to Virginia, and did not write his book in

Virginia.  Jones Decl. at ¶¶ 1, 3-5, 7; Jones brief at 6-7.  This argument “misses the mark.  The

focus of the ‘minimum contacts’ analysis is not which contacts with the forum are absent, nor

where the contacts predominate, but only ‘whether enough minimum contacts [with the forum]

exist [such] that the district court’s assumption of specific jurisdiction does not offend due

process.”  Goldman, 337 F. Supp. 2d at 798 (quoting English & Smith v. Metzger, 901 F.2d 36,

39 (4th Cir. 1990)) (emphasis in Goldman).  The mere fact that during the course of an

approximately eighteen-year career with the CIA, Jones carried out certain employment related

activities outside the boundaries of Virginia, as one would expect he would, particularly as a

12
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covert officer tasked with collecting foreign intelligence, does not negate the reasonable

expectation that the CIA would sue him in Virginia to enforce its Secrecy Agreement.  Id.4

In addition, the cases Jones relies upon for his personal jurisdiction challenge are easily

distinguishable, involving inapposite claims and factual circumstances.  Rannoch, a trademark

and unfair competition case between two corporations, involved the question whether a

company’s placement of a website on the internet, with knowledge of the possibility that the site

might be accessed in Virginia, could, by itself, satisfy the due process standard for personal

jurisdiction.  See Rannoch, 52 F. Supp. 2d at 683, 685-86.  Similarly, Young v. New Haven

Advocate, 315 F.3d 256 (4th Cir. 2002) (libel case), and ALS Scan, Inc. v. Digital Service

Consultants, Inc., 293 F.3d 707 (4th Cir. 2002) (copyright case), involved the issue of the extent

to which a company’s internet activities could subject it to personal jurisdiction in Virginia and

did not arise in the employment context.  Jones’ other cases are also commercial,

nonemployment-related cases not analogous to the instant case.  See Helicopteros Nacionales de

Columbia, S.A. v. Hall, 466 U.S. 408, 416-18 (1984) (holding that Columbian corporation was

not subject to general personal jurisdiction, requiring continuous and systematic business

contacts, in Texas in wrongful death action arising out of crash of one of its helicopters, where

Columbian corporation’s only contacts with Texas were sending its CEO to Texas for a contract-

negotiation session, purchasing goods and training services from a Texas company, sending

personnel to Texas for training; and accepting into its New York bank account checks drawn on a

  In paragraph 6 of his declaration, Jones states:  “I have no connections to Virginia.  I do4

not own any property in Virginia.  I do not maintain an office in Virginia or have an agent in
Virginia.  I have no business activities that are directed at Virginia.”  This paragraph, written in
the present tense, cannot dispute the fact that Jones had business activities directed at Virginia
when he worked for the CIA.

13
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Texas bank); Chung v. Nana Development Corp., 783 F.2d 1124, 1126-28 (4th Cir. 1986)

(holding that Alaska corporation, which never solicited any business in Virginia, was not subject

to personal jurisdiction in Virginia in commercial breach of contract case, based upon a single

sale in Alaska to a Virginia resident, where part of the purchase was shipped to plaintiff in

Virginia); RZS Holdings, AVV v. Commerzbank, AG, 279 F. Supp. 2d 716, 722 (E.D. Va. 2003)

(holding that foreign bank, which agreed to confirm a letter of credit issued by another foreign

bank for the benefit of a resident of Virginia, did not purposefully avail itself of the laws,

privileges, and protections of Virginia); Superfos Investments Ltd. v. FirstMiss Fertilizer, Inc.,

774 F. Supp. 393, 398 (E.D. Va. 1991) (in breach of contract action between two corporations,

finding lack of personal jurisdiction over Mississippi corporation, where product that was the

subject of the breach of contract action never entered Virginia, no employees or representatives

of Mississippi corporation traveled to Virginia to negotiate or administer terms of the contract,

and plaintiff solicited the contract with the Mississippi corporation).

II. VENUE IS PROPER IN THE EASTERN DISTRICT OF VIRGINIA.

Venue is proper in the Eastern District of Virginia pursuant to 28 U.S.C. § 1391(b)(2). 

See Complaint at ¶ 2.  That provision provides that in a civil action not based solely on diversity

jurisdiction, venue is proper in “a judicial district in which a substantial part of the events or

omissions giving rise to the claim occurred, or a substantial part of property that is the subject of

the action is situated.”5

  Such an action may also be brought in a judicial district where any defendant resides, if5

all defendants reside in the same state, or a judicial district in which any defendant may be found,
if there is no district in which the action may otherwise be brought.  28 U.S.C. § 1391(b)(1), (3).
The United States does not contend that either of these venue provisions applies in this action in
this district.

14
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When determining whether a substantial part of the events or omissions giving rise to the

claim occurred in a district, a court should not look just to those events that directly underlie the

claim at issue, but “should review ‘the entire sequence of events underlying the claim.’” 

Mitrano, 377 F.3d at 405 (quoting First Mich. Corp. v. Bramlet, 141 F.3d 260, 264 (6th Cir.

1998).   Here, the events that most directly underlie the claim are Jones’ submission of his book6

for prepublication review, the PRB’s denial of permission to publish, and Jones’ publication of

his book without the PRB’s permission, but the sequence of events underlying the claim include

all of Jones’ employment-related activities while working for the CIA.  See Reynolds, 2010 WL

1225620, at * 7 (“the event that most directly precipitated the claim was Defendant’s breach of

the tuition assistance agreement, but the series of events that gave rise to the claim more broadly

include all of Defendant’s employment related activities while affiliated with Reynolds.”).

“[C]ourts in this district have uniformly ‘found venue appropriate when a claim against a

nonresident defendant is brought by a plaintiff who is headquartered in the district and where the

defendant had communications with and visits to the headquarters in the district.”  Reynolds,

2010 WL 1225620, at * 7 (quoting FBR Capital Markets, 2009 WL 3254458, at * 4).  See also

Goldman, 337 F. Supp. 2d at 798-99.  Jones’ communications with and visits to the Eastern

District of Virginia, as described in the personal jurisdiction argument above, establish that

venue is proper in this district. 

  Mitrano involved 28 U.S.C. § 1391(a), concerning venue in actions based on diversity6

of citizenship.  The language used in § 1391(a)(2), however, making venue proper in any
“judicial district in which a substantial part of the events or omissions giving rise to the claim
occurred,” is exactly the same as the language used in § 1391(b)(2).
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III. THE UNITED STATES’ BREACH OF FIDUCIARY DUTY CLAIM IS NOT
BARRED BY THE VIRGINIA STATUTE OF LIMITATIONS.

Jones contends that the United States’ breach of fiduciary duty claim against him must be

dismissed because that claim is governed by Virginia’s two- year statute of limitations, and more

than two years has elapsed since the publication of Jones’ book.  Jones brief at 11.  But the

United States is not bound by state statutes of limitations.  If anything, the three-year federal

statute of limitations set forth in 28 U.S.C. § 2415(b) applies to the United States’ breach of

fiduciary duty claim.  Because the complaint was clearly filed within three years of the date of

publication of the book, the United States’ claim is timely.

The United States is not subject to any statute of limitations in enforcing its rights, unless

Congress specifically provides otherwise.  “It is well settled that the United States is not bound

by state statutes of limitation or subject to the defense of laches in enforcing its rights.”  United

States v. Summerlin, 310 U.S. 414, 416 (1940) (citing United States v. Thompson, 98 U.S. 486

(1879); United States v. Nashville, Chattanooga & St. Louis Ry., 118 U.S. 120, 125 (1886)). 

“The same rule applies whether the United States brings its suit in its own courts or in a state

court.”  Id.  The Supreme Court explained that “[w]hen the United States becomes entitled to a

claim, acting in its governmental capacity and asserts its claim in that right, it cannot be deemed

to have abdicated its governmental authority so as to become subject to a state statute putting a

time limit upon enforcement.”  Id. at 417.  The rule is grounded in the “public policy of

preserving the public rights, revenues, and property from injury and loss, by the negligence of

public officers.”  Guaranty Trust Co. v. United States, 304 U.S. 126, 132 (1938) (internal

quotations omitted).  Although the Summerlin rule dates back seventy years, courts have
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consistently applied it through the years.  See, e.g., United States v. Peoples Household

Furnishings, Inc., 75 F.3d 252, 254-57 (6th Cir. 1996); United States v. Podell, 572 F.2d 31, 35

n. 7 (2d Cir. 1978); United States v. Morgan, 298 F.2d 255, 256 (4th Cir. 1962); United States v.

Flake, 783 F. Supp. 762, 768 (E.D.N.Y. 1992).  7

Courts have held that the Summerlin rule applies to state law causes of action brought by

the United States, such as those at issue here.  See, e.g., Podell, 572 F.2d at 35 n. 7 (action by

United States to impose a constructive trust on monies defendant received in breach of his

fiduciary duty as a United States Congressman); United States v. Holmes, 2009 WL 1841583, at

* 4 (D. Col. June 25, 2009) (breach of fiduciary duty claim brought by United States under

Colorado law); United States v. St. Louis University, 2007 WL 4115807, at * 3-4 (S.D. Ill. Nov.

16, 2007) (contribution suit, governed by state law, brought by United States); United States v.

Foster, 2005 WL 1458266, at * 2 (S.D. Ill. June 15, 2005) (trespass, conversion, and unjust

enrichment claims brought by United States under Illinois law); United States v. Village of Island

Park, 791 F. Supp. 354, 369 (E.D.N.Y. 1992) (“notwithstanding that the government brings this

  The United States may be subject to a state statute of limitations when it attempts to7

enforce an assigned or subrogated claim for which the state statute of limitations expired before
the United States acquired the claim, or when the United States is not acting on behalf of a
governmental interest.  See, e.g., United States v. California, 507 U.S. 746, 758-59 (1993)
(holding that a state statute of limitations barred the United States’ cause of action as subrogee of
a private contractor where the United States asserted its right to subrogation after the limitations
period had expired against the private contractor); Guaranty Trust, 304 U.S. at 141-42 (holding
that a state statute of limitations barred the United States’ cause of action assigned from a foreign
state when the United States acquired the cause of action after the limitations period had expired
against the foreign state).  In the instant case, however, the United States is clearly suing on
behalf of a United States governmental interest—specifically, to enforce its Secrecy Agreements,
protect classified information, and preserve the CIA’s ability to perform its statutory duties, see
Snepp v. United States, 444 U.S. 507, 510-13 (1980)—and has owned the cause of action since it
accrued.  Thus, these limited exceptions to the Summerlin rule do not apply here.
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cause of action pursuant to the law of the State of New York, the New York statute of limitations

applicable to actions for constructive trust does not apply to the United States in this case.”).

Arguably, the three-year federal statute of limitations provided by 28 U.S.C. § 2415(b)

applies to the government’s breach of fiduciary duty claim.  Section 2415(b) provides a three

year statute of limitations for tort actions for money damages brought by the United States.

Breach of fiduciary duty typically sounds in tort.  See, e.g., Carstensen v. Chrisland Corp., 247

Va. 433, 444-46, 442 S.E.2d 660, 666-68 (Va. 1994) (analyzing breach of fiduciary duty as a tort

claim).  The complaint seeks injunctive relief, a constructive trust, and, to the extent that

revenues from the sale of the book are no longer in Jones’ possession, monetary damages for

proceeds wrongfully obtained by Jones as a result of his breach.   See Complaint at Prayer for8

Relief.  Filed on July 9, 2010, the complaint was filed well within three years of the date on

which Jones claims publication occurred, June, 2008.9

  Injunctive relief and a constructive trust are equitable remedies, not impositions of8

money damages.  See Village of Island Park, 791 F. Supp. at 370; Flake, 783 F. Supp. at 768. 
Cf. SEC v. Rind, 991 F.2d 1486, 1492-93 (9th Cir. 1993) (28 U.S.C. § 2415(b) does not apply to
action for disgorgement of improper profits, which is equitable in nature).  Thus, no statute of
limitations applies to the United States’ breach of fiduciary duty claim for injunctive relief and a 
constructive trust.

  We note that there is substantial evidence that Jones’ book was actually published in9

July, 2008.  Jones’ own website indicates that his book was published in July, 2008,
contradicting his declaration.  See http://www.ishmaeljones.com/ (stating that “The Human
Factor: Inside the CIA’s Dysfunctional Intelligence Culture” “was published by Encounter Books
in July 2008 and revised in April 2010.”) (last visited Jan. 6, 2011).  In addition,
Barnes&Noble.com indicates the book was published July 25, 2008, and Borders.com indicates it
was published August 1, 2008.  See
http://www.borders.com/online/store/TitleDetail?sku=1594032238 (last visited Jan. 6, 2011);
http://productsearch.barnesandnoble.com/search/results.aspx?WRD=ishmael+jones&page=index
&prod=univ&choice=allproducts&query=ishmael+jones&flag=False&ugrp=1 (last visited Jan.
6, 2011).
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IV. THE COMPLAINT DOES NOT SEEK COMPENSATORY DAMAGES, NOR
DOES IT ASSERT A “CLAIM” FOR UNJUST ENRICHMENT.

Jones contends that the United States’ claim for damages should be dismissed because the

complaint fails to state a claim for “compensatory damages.”  Jones brief at 12.  The complaint

does not, however, seek compensatory damages.  Rather, the complaint requests an award of

“money damages for proceeds wrongfully obtained by defendant Jones as a result of his breach,”

“[t]o the extent that any . . . revenues, gain, royalties or other advantages [derived by Jones from

the publication of his book] are no longer in defendant Jones’ possession.”  Complaint at Prayer

for Relief.  There is thus no claim for “compensatory damages” to be dismissed.  Jones brief at

12.

To the extent that Jones is claiming that the United States’ request for money damages in

the event that Jones’ proceeds from the unauthorized publication of the book are no longer in his

possession fails because the United States has not alleged any “specific loss or injury actually

incurred by plaintiff,” Jones brief at 12, that argument too must fail.  The complaint specifically

alleges harm to the United States:  “As a direct and proximate result of defendant Jones’ breach

of his contractual and/or fiduciary duties, the United States has been damaged, inter alia, by the

undermining of confidence and trust in the CIA and its prepublication review process, thereby

hampering the ability of the Agency and of the Director of the Agency to perform their respective

statutory duties . . . .”  Complaint at ¶ 36.  See also Snepp, 444 U.S. at 512-13.

The complaint also does not allege a “claim” for unjust enrichment, contrary to Jones’

argument.  Jones brief at 11-12.  The complaint alleges a claim for breach of contract and

fiduciary duty, and seeks, inter alia, the equitable remedy of a constructive trust based in part on
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Jones’ unjust enriched as a result of the unauthorized publication of his book, not an independent

claim for unjust enrichment.  Complaint at ¶ 36.

V. THE CASE SHOULD NOT BE TRANSFERRED TO THE NORTHERN
DISTRICT OF CALIFORNIA.

Jones moves in the alternative for a transfer of venue pursuant to 28 U.S.C. § 1404(a). 

Jones has failed to meet his burden of showing that transfer of venue is proper.  The Court should

therefore deny his request.

A district court may transfer any civil action to any other district court where the case

might have been brought “[f]or the convenience of parties and witnesses, and in the interest of

justice . . . .”  28 U.S.C. § 1404(a).  The decision whether to transfer is committed to the sound

discretion of the district court.  See, e.g., Goldman, 337 F. Supp. 2d at 799.  “There is, however,

‘a strong presumption in favor of the plaintiff’s choice of forum, which may be overcome only

when the private and public factors clearly point toward trial in the alternative forum.’”

Goldman, 337 F. Supp. 2d at 799 (quoting Piper Aircraft Co. v. Reyno, 454 U.S. 235, 255

(1981)).  “‘The initial choice of forum, from among those possible, is a privilege given to the

plaintiff.’”  Reynolds, 2010 WL 1225620, at * 8 (quoting Medicenters of Am., Inc. v. T & V

Realty & Equip. Corp., 371 F. Supp. 1180, 1183-84 (E.D. Va. 1974)).  Moreover, the plaintiff’s

choice of its home forum is given special weight, as opposed to its choice of a foreign forum. 

Goldman, 337 F. Supp. 2d at 799.  

Jones, as the movant, bears the burden of “‘demonstrating that the balance of convenience

among the parties and witnesses is strongly in favor of’” litigating this case in the Northern

District of California.  Reynolds, 2010 WL 1225620, at * 7 (quoting Nossen v. Hoy, 750 F. Supp.
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740, 742 (E.D. Va. 1990)).  See also Division Access Control, Inc. v. Landrum, 2007 WL

1238607, at * 5 (E.D. Va. April 27, 2007).  Factors to be considered include the convenience of

the parties and witnesses, the relative ease of access to sources of proof, and the interests of

justice.  Reynolds, 2010 WL 1225620, at * 7.  “An analysis of the interests of justice includes

circumstances such as ‘the pendency of a related action, the court’s familiarity with the

applicable law, docket conditions, access to premises that might have to be viewed, the

possibility of unfair trial, the ability to join other parties, and the possibility of harassment.’”  Id.

at * 9 (quoting Aceterna, LLC. v. Adtech, Inc., 129 F. Supp. 2d 936, 940 (E.D. Va. 2001)).

None of the reasons Jones puts forth for his transfer of venue request, either individually

or collectively, shows that the balance of convenience tilts strongly in favor of litigating this case

in California.  First, Jones claims that requiring him to defend this case in Virginia would be

“extremely inconvenient, burdensome, expensive and prejudicial” to him based on the mere fact

that he lives in California.  Jones brief at 13.  But transferring the case to California “would

merely shift the balance of inconvenience in defendant’s favor.  In such circumstances, transfer is

not warranted.”  Goldman, 337 F. Supp. 2d at 799 (internal quotation omitted).  See also

Reynolds, 2010 WL 1225620, at * 9; Landrum, 2007 WL 1238607, at * 6.  The fact that the

United States has the resources to defend this case in California does not change the analysis.  Cf.

Burger King, 417 U.S. at 483 n.25 (rejecting defendant’s argument that Burger King’s size and

ability to conduct litigation anywhere in the country may defeat jurisdiction in a forum in which

defendant has derived commercial benefit); MAACO Enterprises, Inc. v. Twiford, 1993 WL

15639, at * 7 (E.D. Pa. Jan. 14, 1993) (applying rationale of Burger King’s footnote 25 to

transfer of venue motion).
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Second, Jones suggests that the convenience of witnesses supports his request, but he has

offered no proof regarding the identity of proposed witnesses, their location, or what they would

say.  Jones brief at 15.  Jones has the burden “to proffer, by affidavit or otherwise, sufficient

details respecting the witnesses and their potential testimony to enable the court to assess the

materiality of evidence and the degree of inconvenience.”  Goldman, 337 F. Supp. 2d at 799

(internal quotation omitted).  See also Reynolds, 2010 WL 1225620, at * 8; Landrum, 2007 WL

1238607, at * 7.  Far from meeting his burden, Jones asserts that the identity and location of

witnesses are “uncertain” and “unknown” at this stage of the litigation.  Jones brief at 15.  As the

Goldman court found, however, “[a]lthough a motion to transfer venue must be brought at an

early stage in litigation when it is typically difficult to anticipate the identity of trial witnesses, or

the matters upon which they will testify, defendant’s failure to produce any evidence of

inconvenience to non-party witnesses weighs against transfer.”  Goldman, 337 F. Supp. 2d at

800.  

Not only has Jones failed to meet his evidentiary burden with respect to the convenience

of witnesses, the facts of this case make it unlikely that this will even be an issue as the case

proceeds.  The facts of this case derive mainly from documents, such as Jones’ Secrecy

Agreement and his correspondence with the PRB, and are relatively simple and straightforward. 

See complaint.  The volume of documents is small and not likely to affect the transfer calculus

either.  See Reynolds, 2010 WL 1225620, at * 8; Goldman, 337 F. Supp. 2d at 800.

Third, Jones claims that his having to defend this case in this Court will increase the risk

that his true identity and affiliation with the CIA will be revealed.  Jones brief at 13-14.  This

argument is based on pure speculation and is belied by the numerous references in Jones’ own
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book to his travel to the CIA Headquarters area while he was under cover.  See Exhibit D. 

Numerous covert CIA officers live and work safely in the Eastern District of Virginia.  These

covert officers routinely travel in the Washington, D.C. area on a daily basis without having their

affiliation with the CIA compromised.  Cole Decl. at ¶ 17.

In terms of protecting his identity, the main risk that Jones faces is not that foreign

intelligence services will follow his rental car or stake out his hotel, but rather that his identity

could be revealed through his appearance at a public court hearing or trial associated with this

case.  Cole Decl. at ¶ 18.  This risk exists regardless of whether the venue is in Virginia or

California, and is in fact mitigated in this district.  Id.  Because CIA Headquarters lies in the

Eastern District of Virginia, this Court has extensive experience in handling civil cases in which

dealing with classified information is an issue.  See, e.g., Sterling v. Tenet, 416 F.3d 338, 342

(4th Cir. 2005) (Title VII case filed by former CIA covert operative, in which this Court

conducted an ex parte, in camera examination of classified information) El-Masri v. Tenet, 437

F. Supp. 2d 530, 537 (E.D. Va. 2006) aff’d, 479 F.3d 296 (4th Cir. 2007) (action alleging

unlawful detention by U.S. Government, in which this Court reviewed an ex parte classified

declaration); Tilden v. Tenet, 140 F. Supp. 2d 623, 625-26 (E.D. Va. 2000) (gender

discrimination case in which this Court reviewed classified information in camera and ex parte).  

Although Jones is not required to attend routine court hearings such as any hearing on the

motion to dismiss or to transfer venue his attorneys have filed on his behalf, for any hearing that

Jones does plan to attend in person, this Court is perhaps in a better position than other district

courts to implement measures that will prevent Jones’ true identity from being revealed.  It is

important to note in this regard that this Court has presided over a number of civil cases in which
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a party’s identity needed to remain concealed due to national security reasons.  See, e.g., Tilden,

140 F. Supp. 2d at 624 n.1 (noting that the plaintiff’s name on the case caption was a pseudonym,

used to protect national security); Peary v. Goss, 365 F. Supp. 2d 713, 716 n.1 (E.D. Va. 2005)

(Title VII case in which the plaintiff used a pseudonym during the litigation to preserve CIA

operational security).  Because of this Court’s experience in handling these and similar cases, this

Court is likely more practiced than other courts at fashioning protective orders to protect

sensitive information.  See, e.g., Peary v. Tenet, Civil No. 1:04-cv-00966, Docket No. 27 (order

providing for limited discovery into discrete topics).

The CIA appreciates Jones’ concerns about the need to protect his identity.  Indeed, that

is the reason the CIA sought the Court’s permission to sue Jones in his pen name.  Accordingly,

the United States will be receptive to other steps that might help protect Jones’ identity.  Cole

Decl. at ¶ 19.
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CONCLUSION

For all of the foregoing reasons, plaintiff the United States of America respectfully

requests that the Court deny defendant Jones’ Motion to Dismiss and/or Transfer Venue, and

require him to answer the complaint.

Respectfully Submitted,

TONY WEST NEIL H. MACBRIDE
Assistant Attorney General United States Attorney

VINCENT M. GARVEY
Deputy Branch Director
Federal Programs Branch

By:             /s                                                  
MARCIA BERMAN KEVIN J. MIKOLASHEK
Senior Counsel Assistant United States Attorney
Federal Programs Branch 2100 Jamieson Avenue
U.S. Department of Justice Alexandria, VA  22314
20 Massachusetts Ave., N.W. Tel.:  (703) 299-3809 
Washington, D.C.  20530 Fax:  (703) 299-3983 
Tel.:  (202) 514-2205 Email:  kevin.mikolashek@usdoj.gov
Fax:  (202) 616-8470

Counsel for the Plaintiff United States of America
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CERTIFICATE OF SERVICE

I hereby certify that on this 6th day of January, 2011, I will electronically file the

foregoing with the Clerk of the Court using the CM/ECF system, which will then send a

notification of such filing (NEF) to:

James Forrest Peterson, Esq. 
Judicial Watch Inc 

425 Third Street SW, Suite 800 
Washington, DC 20024 

jpeterson@judicialwatch.org 

        /s/                                                   
Kevin J. Mikolashek
Assistant United States Attorney

 UNITED STATES ATTORNEY’S OFFICE

Justin W. Williams United States 
Attorney’s Building

2100 Jamieson Avenue
Alexandria, Virginia 22314
Telephone:    (703) 299-3809
Fax: (703) 299-3983
Email: kevin.mikolashek@usdoj.gov 
Counsel for the Plaintiff United States of America
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA

ALEXANDRIA DIVISION

                                                                                      
) 

UNITED STATES OF AMERICA, )
) Civil Action No.

Plaintiff, ) 1:10-cv-00765-GBL-TRJ
)

v. )
)

ISHMAEL JONES, a pen name, )
)

Defendant. )
                                                                                    )

[PROPOSED] ORDER

Upon consideration of Defendant’s Motion to Dismiss Plaintiff’s Complaint and/or

Motion to Transfer Venue Under 28 U.S.C. §1404, Plaintiff United States of America’s

response, and any reply, it is hereby ORDERED that Defendant’s Motion is DENIED. 

Dated: _________________                                                              
Gerald Bruce Lee
United States District Judge
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