
IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA

ALEXANDRIA DIVISION

                                                                                      
) 

UNITED STATES OF AMERICA, )
) Civil Action No. 

Plaintiff, ) 1:10-cv-00765-GBL-TRJ
)

v. )
)

ISHMAEL JONES, a pen name, )
)

Defendant. )
                                                                                    )

PLAINTIFF UNITED STATES’ PARTIAL MOTION FOR SUMMARY JUDGMENT AS
TO LIABILITY AND MOTION TO DISMISS DEFENDANT JONES’ COUNTERCLAIM

INTRODUCTION

It is undisputed that defendant Ishmael Jones, a former Central Intelligence Agency

(“CIA” or “Agency”) officer, was bound by a Secrecy Agreement not to publish any

intelligence-related information without receiving the CIA’s written approval.  It is also

undisputed that Jones submitted a manuscript he wrote about his alleged experiences as a CIA

officer for prepublication review to the Agency and that the Agency denied him permission to

publish it.  Finally, it is undisputed that Jones went ahead and published his manuscript anyway,

in the face of this denial.  These facts establish that Jones breached his contractual and fiduciary

duties to the United States.  The United States is therefore entitled to summary judgment as to

liability as a matter of law.

Jones claims in defense, and as the basis for a counterclaim, that his book did not contain

any classified information.  But the Supreme Court definitively ruled in Snepp v. United States,

444 U.S. 507 (1980) (per curiam), that a former CIA employee’s publication of a book in
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violation of the prepublication review requirements of his Secrecy Agreement constituted a

breach of the employee’s contractual and fiduciary duties regardless of whether the book

actually contained classified information.  Snepp controls this case and compels the conclusions

that Jones is liable for his breach of his contractual and fiduciary duties and that his counterclaim

should be dismissed for failure to state a claim.

STATEMENT OF UNDISPUTED MATERIAL FACTS AND PROCEDURAL POSTURE

 The material facts of this case are undisputed and uncomplicated.  Jones is a former

employee of the CIA.  When he was hired, he signed a Secrecy Agreement, and he signed

additional Secrecy Agreements during his employment with the CIA.  Counterclaim at ¶¶ 9, 10; 

Complaint at ¶¶ 8, 14.  The Secrecy Agreement prohibited Jones from disclosing classified

information, required him to submit to the CIA for prepublication review all intelligence-related

writings prepared for public disclosure, and required him to receive written permission from the

CIA before publicly disclosing any submitted writings.  Ex. A to Complaint; Second Declaration

of Mary Ellen Cole, Information Review Officer, National Clandestine Service, Central

Intelligence Agency, at ¶ 5, attached hereto as Exhibit A (“Second Cole Decl.”).  The

prepublication review requirement, which is pivotal to this lawsuit, provides as follows:  

As a further condition of the special confidence and trust reposed in me by the
Central Intelligence Agency, I hereby agree to submit for review by the Central
Intelligence Agency all information or materials including works of fiction which
contain any mention of intelligence data or activities, or contain data which may
be based upon information classified pursuant to Executive Order, which I
contemplate disclosing publicly or which I have actually prepared for public
disclosure, either during my employment or other service with the Central
Intelligence Agency or at any time thereafter, prior to discussing it with or
showing it to anyone who is not authorized to have access to it.  I further agree
that I will not take any steps toward public disclosure until I have received written
permission to do so from the Central Intelligence Agency.
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Ex. A to Complaint at ¶ 5.  The prepublication review requirement to which Jones originally

agreed was reinforced by his subsequent agreements and was not superseded by them.  Second

Cole Decl. at ¶ 6 & Ex. 1 thereto.

After Jones signed his initial Secrecy Agreement, the CIA assigned him to various

positions of trust and granted him regular access to classified information, including intelligence

sources and methods.  Jones served as a covert officer operating overseas for much of his CIA

career, clandestinely collecting foreign intelligence.  Declaration of Ralph S. DiMaio, submitted

in support of the United States’ Motion for Immediate Relief to Name Defendant by Pseudonym,

at ¶ 8.  During this time, Jones lived under his true name and hid his affiliation with the CIA.  Id. 

Jones admits that he was exposed to classified information while he was employed by the CIA. 

He claims that he conducted “highly classified” operations as a “deep-cover officer.”  Answer at

¶ 16; Counterclaim at ¶¶ 11, 12.  

Jones resigned from the CIA and wrote a book about his experiences as a CIA officer. 

Answer at ¶ 19; Counterclaim at ¶¶ 17, 18.  On April 10, 2007, Jones submitted his manuscript

to the CIA for prepublication review “pursuant to the terms of the Secrecy Agreements.” 

Answer at ¶ 19; Counterclaim at ¶ 19, 54; Ex. 2 to Second Cole Decl.; see also id. at ¶ 8.  He

submitted it to the CIA’s Publications Review Board (the “PRB”), the Agency body charged

with reviewing and formally approving in writing all proposed nonofficial, personal publications

submitted for prepublication review.  Complaint at ¶ 17; Answer at ¶¶ 17, 19.  According to the

PRB’s regulations, the PRB reviews material submitted by former employees “solely to

determine whether it contains any classified information.  Permission to publish will not be

denied solely because the material may be embarrassing to or critical of the Agency.” 
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Prepublication Regulation (f)(2), attached hereto as Exhibit B.  

On May 22, 2007, the PRB denied Jones permission to publish any portion of the

manuscript he submitted.  Complaint at ¶ 20; Answer at ¶ 20; Counterclaim at ¶ 21; Ex. 2 to

Second Cole Decl.  The PRB informed Jones that publication of his manuscript “[w]ould reveal

information that is damaging to the organization [CIA] and its mission because it parallels your

association with and work for the organization [CIA].”  Counterclaim at ¶ 23.  Approximately

two months later, Jones submitted a revised version of his manuscript to the PRB for

prepublication review.  Complaint at ¶ 21; Answer at ¶ 21; Counterclaim at ¶ 35; Ex. 2 to

Second Cole Decl.  The PRB reviewed Jones’ revised manuscript and on December 7, 2007,

notified Jones that it approved publication of certain portions of the manuscript and denied

approval of the remainder.  Complaint at ¶ 22; Answer at ¶ 22; Counterclaim at ¶ 36.  The PRB

determined that publication of the denied material would reveal information damaging to the

Agency and its mission.  Ex. 2 to Second Cole Decl.  The PRB explained that publication of the

denied portions would “[r]eveal sensitive information about actual cases and methods known by

you while you worked for the organization.”  Counterclaim at ¶ 40; Ex. 2 to Second Cole Decl.

On January 8, 2008, Jones wrote the PRB again to complain about its decision. 

Complaint at ¶ 23; Answer at ¶ 23; Ex. 2 to Second Cole Decl.  The PRB responded on February

5, 2008, telling Jones that it was treating his January 8, 2008 letter as an appeal.  Counterclaim at

¶ 45; Ex. 2 to Second Cole Decl.  Under the PRB’s regulations, authors may appeal PRB

decisions involving nonofficial publications to the Associate Deputy Director of the CIA within

30 days of the decision.  Prepublication Regulation (h)(1).  The regulations provide that “[b]est

efforts will be made to complete the appeal process within 30 days from the date the appeal is
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submitted.”  Prepublication Regulation (h)(1).  In its February 5, 2008 letter to Jones, the PRB

explained that resolution of an appeal could take some time as the issue required review by

senior management officials.  Counterclaim at ¶ 46.  The PRB emphasized that Jones was bound

by his Secrecy Agreement not to publish his manuscript unless and until he received approval

from the PRB.  See Ex. 2 to Second Cole Decl.  About a month later, on March 8, 2008, in

another letter to the PRB, Jones acknowledged that an appeal was pending and might take some

time.  Id.

In the summer of 2008, Jones published his manuscript as “The Human Factor: Inside the

CIA’s Dysfunctional Intelligence Culture” (“The Human Factor”).  Answer at ¶ 26;

Counterclaim at ¶ 49.  He did not wait for a decision on his PRB appeal, nor did he seek judicial

review of the Agency’s decision. Answer at ¶ 27, 28; Counterclaim at ¶ 48.  Thus, Jones

published the unapproved portions of his book without approval from the Agency and in direct

defiance of the PRB’s express denial of permission to publish. 

Additionally, on January 7, 2010, Jones had an article that he wrote published in the

Washington Times.  Answer at ¶ 29.  The title of the article was “World Watch:  Intelligence

Reform is the President’s Urgent Challenge.”  Id.  Jones failed to submit the article for

prepublication review even though it pertained to intelligence activities.  Id.  

On July 9, 2010, the United States filed this case against Jones.  The complaint alleges

that Jones breached his contractual obligations and fiduciary duties to the United States by

publishing his book in defiance of the PRB’s express denial of permission to do so and by

publishing his article in the Washington Times without submitting it for prepublication review. 

The complaint seeks declaratory and injunctive relief and the imposition of a constructive trust. 
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On July 21, 2010, the Court granted the United States’ motion to name defendant by his pen

name, Ishmael Jones, in order to protect Jones’ true identity and his affiliation with the CIA. 

Dkt. No. 4.  

On December 14, 2010, Jones responded to the complaint by filing a motion to dismiss

for lack of personal jurisdiction and improper venue and/or motion to transfer venue under 28

U.S.C. § 1404.  After holding a hearing, the Court rejected Jones’ motion in its entirety.  Jan. 28,

2011 Order (Dkt. No. 18).  On February 11, 2011, Jones filed an answer to the complaint in

which he alleged as his primary defense that he disclosed no classified information in either his

book or newspaper article and that the United States has no contractual or constitutional right to

bar the publication of non-classified information.  Answer, Affirmative Defenses at ¶ 11.  Jones

also asserted a counterclaim alleging basically the same thing—that his book did not contain

classified information, that the CIA may not deny publication of non-classified information, and

that the CIA’s denial of permission to publish his non-classified book violated his First

Amendment rights.  Jones seeks declaratory and other equitable relief for his counterclaim.

ARGUMENT

The United States is entitled to summary judgment on liability and to dismissal of Jones’

counterclaim for the same reason:  Jones undisputedly violated his Secrecy Agreement

regardless of whether his book contained classified information.  Whether or not Jones’

manuscript contained classified information is simply irrelevant to Jones’ liability for violating

his Secrecy Agreement, as the Supreme Court squarely held in Snepp v. United States, 444 U.S.

507 (1980) (per curiam).  Jones had the opportunity to challenge the CIA’s determination that

the book contained classified information by seeking judicial review of that determination.  He
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also could have asked a court to require the Agency to resolve his appeal if he believed the

Agency was taking an unreasonable amount of time to do so.  But Jones availed himself of

neither of these options.  Instead, he published a book containing information determined by the

CIA to be classified.  Jones’ attempt now to claim that the CIA’s 2007 denial of permission to

publish “The Human Factor” violated his First Amendment rights, in response to the

Government’s suing him, must fail if the Secrecy Agreement that the Supreme Court upheld is to

have any meaning or ability to protect the nation’s secrets.

I. JONES BREACHED HIS CONTRACTUAL AND FIDUCIARY DUTIES
WHETHER OR NOT HIS BOOK CONTAINED CLASSIFIED
INFORMATION.

As a condition of his employment with the CIA, and as a condition of being granted

access to classified information, Jones executed an employment contract with the CIA.  The

contract, entitled “Secrecy Agreement,” specifically provides that in consideration for being

employed by the CIA, Jones will never disclose classified information, or information that

reveals classified information, to anyone not authorized to receive it.  Ex. A to Complaint at ¶ 3. 

The contract further provides that, as a “condition of the special confidence and trust reposed in

[Jones] by the [CIA],” Jones will submit writings containing intelligence-related information to

the Agency for prepublication review and will not take any steps toward publication until

receiving the Agency’s written approval.  Id. at ¶ 5.  

Jones admits signing a Secrecy Agreement when he was hired by the CIA and signing

additional Secrecy Agreements during his employment.  Counterclaim at ¶¶ 9, 10.  He also

admits submitting his manuscript to the CIA for prepublication review “pursuant to the terms of

the Secrecy Agreements.”  Counterclaim at ¶ 54.  This amounts to an admission that the Secrecy
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Agreements he signed contained a prepublication review requirement.  Jones admitted as much

in the foreward to his book.  “The Human Factor” at vii (Author’s Note) (“As a former CIA

employee, I was required to submit the book to CIA censors for their approval.”).  Moreover, the

CIA has submitted a declaration establishing that the Secrecy Agreement attached to the

Complaint and quoted herein bears Jones’ signature in his true name.  Second Cole Decl. at ¶ 5;

see also id. at ¶ 8.

Equally significant, Jones admits breaching the terms of his Secrecy Agreement.  Jones

admits being notified that the CIA denied him permission to publish the “majority” of his

manuscript and that he published it anyway.  Counterclaim at ¶¶ 36, 37, 39, 40, 48, 49.  This

unmistakably violated his agreement not to take any steps toward public disclosure of material

submitted for prepublication review until he received written permission from the Agency.  Ex.

A to Complaint at ¶ 5.  Jones’ unauthorized publication of his book was clearly a material breach

of his contract, as it defeats a central purpose of the Secrecy Agreement:  reservation to the

Agency of the initial determination as to whether information is classified and thus

nondisclosable in order to protect national security and to assure intelligence sources that

information provided in confidence will remain so.  See Snepp, 444 U.S. at 511-13.

Both the United States Supreme Court and the Court of Appeals for the Fourth Circuit

have upheld the validity and enforceability of the CIA’s Secrecy Agreement.  Snepp, 444 U.S.

507; United States v. Marchetti, 466 F.2d 1309 (4th Cir. 1972).  Because Snepp and Marchetti

control this case, a full understanding of their facts and holdings is important.  Frank Snepp

served as an agent for the CIA from 1968 to 1976, working on matters related to Vietnam.  See

United States v. Snepp, 595 F.2d 926, 929-30 (4th Cir. 1979).  After he resigned, he published a
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book about the United States’ involvement in Vietnam.  Snepp did not submit the book for

prepublication review.  The United States sued him for violating his Secrecy Agreement, seeking

an injunction requiring Snepp to submit future writings for prepublication review and an order

imposing a constructive trust on profits earned by Snepp on the book.  444 U.S. at 507-08.  

The district court found that Snepp had breached his contractual and fiduciary duties by

publishing his book without submitting it for prepublication review.  United States v. Snepp, 456

F. Supp. 176 (E.D. Va. 1978).  The district court also found that publication of the book

irreparably harmed the United States, even though the United States did not contend for purposes

of the lawsuit that the book contained classified information, because it prevented the United

States from guaranteeing the security of information obtained from foreign sources.  Snepp’s

conduct undermined the United States’ ability to guarantee the secrecy of information, deterred

foreign sources from providing information to the United States, and impaired the United States’

ability to gather and protect intelligence.  See Snepp, 456 F. Supp. at 179-80.  The court quoted

the Director of the CIA’s testimony that Snepp “‘flauted the basic system of control that we

have. If he is able to get away with this, it will appear to all those other people that we have no

control, we have no way of enforcing the guarantee which we attempt to give them when we go

to work with them.’”  Id. at 180.  The district court granted the requested injunctive relief and

imposed a constructive trust.

On appeal, the Fourth Circuit agreed that Snepp breached a valid contract.  It held that

the Secrecy Agreement was an “‘entirely appropriate’” way to implement the Director’s

statutory responsibility to protect intelligence sources and methods.  Snepp, 595 F.2d at 932

(quoting Marchetti, 466 F.2d at 1316, and citing 50 U.S.C. § 403(d)(3)).  The court firmly
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rejected Snepp’s argument that he only had to submit for prepublication review materials that

were classified, not all intelligence-related information.  Id. at 934-35.  The court affirmed the

injunctive relief granted by the district court but held that the Government was not entitled to a

constructive trust.  The court reasoned that a constructive trust is a remedy for breach of a

fiduciary duty, and that while Snepp clearly breached a contractual duty to submit his book for

prepublication review, he did not have a fiduciary duty to do so and therefore did not breach

such a fiduciary duty.  Id. at 935-36.  Snepp did have a fiduciary duty not to disclose classified

information, but the Government did not claim that any classified information had been

disclosed.  The court held that even though the Government’s damages for breach of contract

were not quantifiable, Snepp’s conduct could support an award of punitive damages, and thus the

Government was not without a remedy.  Id. at 936-37.

The Supreme Court affirmed the grant of injunctive relief and held that Snepp did breach

a fiduciary duty for which a constructive trust was an appropriate remedy.  444 U.S. 507.  The

Court held that Snepp violated his obligation to submit all material for prepublication review, not

just classified information.  “Whether Snepp violated his trust does not depend upon whether his

book actually contained classified information.”  Id. at 511.  And it affirmed both lower courts’

conclusion that Snepp’s breach of his obligation to submit all material, whether classified or not,

for prepublication review irreparably harmed the United States.  Id. at 513.  The Court reasoned

as follows:

Both the District Court and the Court of Appeals found that a former intelligence
agent’s publication of unreviewed material relating to intelligence activities can
be detrimental to vital national interests even if the published information is
unclassified.  When a former agent relies on his own judgment about what
information is detrimental, he may reveal information that the CIA—with its
broader understanding of what may expose classified information and confidential
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sources—could have identified as harmful.  In addition to receiving intelligence
from domestically based or controlled sources, the CIA obtains information from
the intelligence services of friendly nations and from agents operating in foreign
countries.  The continued availability of these foreign sources depends upon the
CIA’s ability to guarantee the security of information that might compromise
them and even endanger the personal safety of foreign agents.

Id. at 511-12 (emphasis added).

The Supreme Court held, however, that the Court of Appeals denied the Government “the

most appropriate remedy for Snepp’s acknowledged wrong”—the constructive trust—and

reversed the Court of Appeals on this issue.  Id. at 514.  “The Government could not pursue the

only remedy that the Court of Appeals left it without losing the benefit of the bargain it seeks to

enforce.  Proof of the tortious conduct necessary to sustain an award of punitive damages might

force the Government to disclose some of the very confidences that Snepp promised to protect.” 

Id.  The remedy of a constructive trust, on the other hand, did not require the Government to

disclose classified or highly confidential information in order to enforce its secrecy agreements. 

Id. at 515-16. 

The Supreme Court also rejected Snepp’s argument that the Secrecy Agreement’s

prepublication review requirement was a prior restraint in violation of his First Amendment

rights.  The Court found the Secrecy Agreement to be “an entirely appropriate exercise of the

CIA Director’s statutory mandate to protect intelligence sources and methods from unauthorized

disclosure.”  Id. at 509 n.3 (internal quotations omitted).  The Secrecy Agreement was a

reasonable means of protecting the Government’s “compelling interest in protecting both the

secrecy of information important to our national security and the appearance of confidentiality so

essential to the effective operation of our foreign intelligence service.”  Id.  See also McGehee v.

Casey, 718 F.2d 1137, 1144 (D.C. Cir. 1983); Berntsen v. CIA, 618 F. Supp. 2d 27, 29-30
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(D.D.C. 2009); Stillman v. CIA, 517 F. Supp. 2d 32, 38 (D.D.C. 2007).

Before Snepp, the Fourth Circuit had upheld the validity and enforceability of the CIA’s

Secrecy Agreement in Marchetti, 466 F.2d 1309.  Like Snepp and the instant case, Marchetti

was an affirmative case brought by the United States against a former CIA employee to enforce a

Secrecy Agreement.  The United States sought to prevent Marchetti from publishing a book

about his intelligence experiences.  The court held that requiring Marchetti to submit all

intelligence-related materials intended for publication for prepublication review to protect

classified information did not violate his First Amendment rights.  466 F.2d at 1313-17.  It

further required the CIA to act “promptly” to approve or disapprove any material submitted by

Marchetti.  Id. at 1317.  The court held that Marchetti would be entitled to judicial review of any

action by the CIA disapproving publication of the material, but that the burden of obtaining

judicial review was on Marchetti, not the CIA.  Id.  See also United States v. Snepp, 897 F.2d

138, 141-43 (4th Cir. 1990) (confirming that burden is on author to seek judicial review of any

action of CIA disapproving publication of material).

Snepp and Marchetti establish that Jones breached his contractual and fiduciary duties

when he published his book after the CIA denied him permission to do so, “whether his book

actually contained classified information.”  Snepp, 444 U.S. at 511.  The Supreme Court made

this crystal clear in Snepp when it affirmed the imposition of injunctive relief and a constructive

trust against Snepp for violating his Secrecy Agreement by publishing his book without the

CIA’s approval, even though the United States did not claim the book contained any classified

information, had not made a determination that the book contained classified information, and

could only prohibit Snepp’s publication of classified information.  In the same way, Jones
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violated his Secrecy Agreement by publishing his book without receiving the CIA’s approval,

whether or not it in fact contains classified information.  As the Supreme Court held in Snepp,

the CIA is irreparably harmed by Jones’ violation of his Secrecy Agreement, whether or not

classified information was actually published, because it simply cannot guarantee the secrecy of

information when its officers, especially its covert officers, publish books about their experience

as CIA officers in defiance of the Agency’s prepublication review determinations.  See Snepp,

444 U.S. at 511-13; Second Cole Decl. at ¶¶ 9-13.  The harm the Supreme Court recognized was

not the disclosure of classified information, but rather the erosion of faith in the CIA’s ability to

protect sensitive information.  That harm is as present today as it was over thirty years ago when

Snepp was decided.  Second Cole Decl. at ¶¶ 9-13.

Thus, Snepp and Marchetti preclude Jones’ defense that he did not disclose any classified

information and that the Government has no right to bar the publication of nonclassified

information.  See Answer, Affirmative Defenses at ¶ 11.  As discussed above, it is also clear as a

matter of law that the prepublication review requirements contained in Jones’ Secrecy

Agreement do not violate the First Amendment.  See id. at ¶ 12.  Jones asserts a laundry list of

boiler-plate “affirmative defenses” but fails to provide a factual predicate for them.  They are

meritless, in any event.  For example, Jones’ defenses that the complaint fails to state a cause of

action and that he failed to breach any agreement between the parties are belied by the facts

admitted by Jones.  See id. at ¶¶ 1, 5.  Another example is the defense of “failure of

consideration.”  Id. at ¶ 6.  There clearly was consideration for Jones’ agreement to abide by the

terms of the Secrecy Agreement—he received his job and access to classified information as a

result of it.  The courts in Snepp rejected many of these same defenses.  See Snepp, 595 F.2d at
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933-34 (rejecting Snepp’s defenses, including defenses that contract was unenforceable because

of CIA’s alleged selective enforcement of it and because of CIA’s alleged breach of another

contract provision); Snepp, 456 F. Supp. at 180 (rejecting defenses that Secrecy Agreement

violated First Amendment; that Secrecy Agreement was superceded by secrecy termination

agreement; and that Snepp was released from complying with the prepublication review

requirements of his Secrecy Agreement because he did not receive a hearing on a grievance

about alleged agency misconduct to which he claimed to be entitled under another provision of

the Agreement). 

There being no genuine issue of material fact to dispute that Jones breached his

contractual and fiduciary duties, the Court should grant summary judgment to the United States

as to liability.

II. JONES WAIVED HIS COUNTERCLAIM THAT THE CIA’S 2007 DECISION
DENYING HIM PERMISSION TO PUBLISH HIS BOOK VIOLATED HIS
FIRST AMENDMENT RIGHTS WHEN HE PUBLISHED HIS BOOK
WITHOUT CIA APPROVAL.

Everything about Snepp, Marchetti, and their progeny compel the conclusion that Jones

cannot now claim that the PRB’s 2007 decision denying him permission to publish his book

violated his First Amendment rights because it did not contain classified information.  As

discussed above, Snepp and Marchetti establish that Jones violated his Secrecy Agreement by

publishing his book without CIA approval, whether or not it contained classified information. 

Those cases and their progeny also establish that the way to challenge the Agency’s denial of

publication approval is for the author to seek judicial review of the decision before publishing

the submitted material, not to publish the denied material and challenge the Agency’s decision

after-the-fact, as Jones has done here.  Jones waived the claim that the Agency’s 2007 decision
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violated his First Amendment rights when he published his book without CIA approval.  

In an epilogue to Snepp, the Fourth Circuit explained, in no uncertain terms, how and

when an author is to raise a First Amendment challenge to a CIA prepublication decision.  

Snepp had sought to amend the injunction against him by shifting the burden of initiating the

attempt to seek judicial review to the CIA.  In rejecting Snepp’s request, the court explained that

“[i]n compliance with his contract, Snepp must submit his manuscript to the Agency for

clearance prior to publication.  If the Agency denies approval, Snepp may not publish the

manuscript.  If Snepp wishes to publish a manuscript in spite of the Agency’s denial of approval

without violating his secrecy agreement, then he must institute an action for judicial review of

the Agency decision.”  Snepp, 897 F.2d at 143 (internal quotations omitted) (emphasis added). 

“[T]he [Supreme] Court viewed Snepp’s duty as an obligation to obtain ‘clearance’ from the

CIA prior to publication.  The only substitute for CIA clearance would be a judicial declaration

that clearance would be improperly withheld.”  Id.

Authors have consistently followed this procedure and have challenged the CIA’s

prepublication decisions in court, claiming that the decision violated the author’s First

Amendment rights.  See, e.g., Wilson v. CIA, 586 F.3d 171, 182 (2d Cir. 2009); Pfeiffer v. CIA,

60 F.3d 861, 863 (D.C. Cir. 1995); McGehee, 718 F.2d at 1140; Alfred A. Knopf, Inc. v. Colby,

509 F.2d 1362, 1365 (4th Cir. 1975); Berntsen, 618 F. Supp. 2d at 28-29; Stillman, 517 F. Supp.

2d at 35, 38-39.1  Even where the author complained about the amount of time the CIA took to

1  This is true outside the context of CIA prepublication review cases as well. 
Government employees who seek to speak contrary to their employers’ wishes typically sue to
enjoin enforcement of the Government’s prior restraint policy or decision, rather than simply
speaking in violation of it and raising a First Amendment claim later.  See, e.g., Crue v. Aiken,
370 F.3d 668, 676 (7th Cir. 2004); Swartzwelder v. McNeilly, 297 F.3d 228, 233 (3d Cir. 2002);
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complete the prepublication review process, the author still, correctly, brought suit in federal

court to challenge the agency action rather than simply going ahead with the publication of the

material.  See Berntsen, 618 F. Supp. 2d at 28 & n.2; Stillman, 517 F. Supp. 2d at 36. 

Importantly, the authors in all of these cases did not simply publish the material that the CIA

denied them permission to publish and challenge the CIA’s decision after-the-fact when and if

they were sued by the Agency.  If this were a permissible course of action, one would certainly

expect everyone to have taken it, given that it would give the authors the relief they

seek—publication—without having to file suit and persuade a judge that the Agency was wrong. 

See, e.g., Wilson, 586 F.3d at 185 (discussing deferential standard of review applicable to

challenges of CIA prepublication decisions).  There would be no incentive for any current or

former CIA employee to seek judicial review of a CIA prepublication decision rather than just

publishing his or her material without CIA approval.  The incentive to publish now and worry

about the consequences later is particularly strong in the case of former employees like Jones

because, unlike current employees, the Agency has no ability to effectively discipline former

employees for unauthorized publications.

Thus, allowing Jones to raise his First Amendment claim now would eviscerate the

policy behind Snepp and Marchetti.  Those cases upheld the Secrecy Agreement as an

appropriate means of carrying out the Director’s statutory duty to protect intelligence sources

and methods from unauthorized disclosure.  Permitting current and former employees to simply

publish in blatant disregard of the CIA’s determination that the material contains classified

Hoover v. Morales, 164 F.3d 221, 224 (5th Cir. 1998); Sanjour v. EPA, 56 F.3d 85, 89 (D.C. Cir.
1995).  Of course, it is even more important that the employee or former employee not speak in
violation of the employer’s wishes where potentially classified information may be revealed.
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information would allow the very unauthorized disclosures of classified information that the

Secrecy Agreement is designed to prevent.  It would also force the Government to choose

between enforcing its secrecy agreements against violators like Jones and risking the revelation

of classified information in defending a counterclaim such as Jones’.  This too is barred by Snepp

and Marchetti, where the courts found it critical that the CIA be able to enforce its secrecy

agreements without risking the revelation of sensitive, classified information.  In Snepp, the

Supreme Court reversed the Court of Appeals’ decision limiting the Government’s recovery to

nominal damages, which were “certain to deter no one,” 444 U.S. at 514, and the possibility of

punitive damages, holding that the Government should not be required to disclose, or even risk

disclosing, “the very confidences that Snepp promised to protect” in order to enforce Snepp’s

secrecy agreement.  Id. at 514-15.  The constructive trust remedy was, in contrast, an effective

way to “deter those who would place sensitive information at risk.”  Id. at 515.

The proper time and place for Jones to have claimed that the PRB’s 2007 decision

denying him permission to publish his book violated his First Amendment rights was in an action

for judicial review of that decision brought in order to obtain publication approval.  The court in

such an action would have assessed, based on classified declarations submitted by the Agency,

whether the information was properly classified pursuant to Executive Order.  That

determination is itself one of timing, in that information may become declassified as a result of

the passage of time.  Thus, there is something inherently anomalous in Jones seeking to obtain

such a review now, years after he submitted his manuscripts to the PRB and the PRB made its

classification decisions.  Judicial review of an agency’s decision that information is classified

must logically occur proximate in time to the challenged classification decision.  Again, Snepp
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and Marchetti contemplated such an action, not the course of action Jones has pursued.

CONCLUSION

For all of the foregoing reasons, plaintiff the United States of America respectfully

requests that the Court grant summary judgment in favor of the United States on the issue of

liability and dismiss defendant Jones’ counterclaim, with prejudice.

Respectfully Submitted,

TONY WEST NEIL H. MACBRIDE
Assistant Attorney General United States Attorney

VINCENT M. GARVEY
Deputy Branch Director
Federal Programs Branch

By:  /s/ Kevin J. Mikolashek                       
MARCIA BERMAN KEVIN J. MIKOLASHEK
Senior Trial Counsel Assistant United States Attorney
Federal Programs Branch 2100 Jamieson Avenue
U.S. Department of Justice Alexandria, VA  22314
20 Massachusetts Ave., N.W. Tel.:  (703) 299-3809 
Washington, D.C.  20530 Fax:  (703) 299-3983 
Tel.:  (202) 514-2205 Email:  kevin.mikolashek@usdoj.gov
Fax:  (202) 616-8470

Attorneys for Plaintiff.
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foregoing with the Clerk of the Court using the CM/ECF system, which will then send a
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Laurin Howard Mills 
C. Matthew Haynes 
LeClair Ryan PC (Alexandria) 
2318 Mill Road, Suite 1100 
Alexandria, VA 22314 
laurin.mills@leclairryan.com 

   /s/ Kevin J. Mikolashek                               
Kevin J. Mikolashek
Assistant United States Attorney

 UNITED STATES ATTORNEY’S OFFICE

Justin W. Williams United States 
Attorney’s Building

2100 Jamieson Avenue
Alexandria, Virginia 22314
Telephone:    (703) 299-3809
Fax: (703) 299-3983
Email: kevin.mikolashek@usdoj.gov 
Counsel for the Plaintiff United States of America
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