
IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA

Alexandria Division

UNITED STATES OF AMERICA, )
)

Plaintiff, )
)

v. ) Civil Action No. 1:10-cv-765
) (GBL/TRJ)

ISHMAEL JONES (a pen name), )
)

Defendant. )
)

DEFENDANT’S OPPOSITION TO PLAINTIFF’S
MOTION FOR A PROTECTIVE ORDER

Defendant, Ishmael Jones (“Mr. Jones”), submits this Opposition to Plaintiff’s

Motion for a Protective Order.

INTRODUCTION

The Court has not ruled on the issue of damages or the potential availability of

equitable remedies in this case. The establishment of liability against Mr. Jones for

breach of his Secrecy Agreement does not automatically entitle the Government to an

equitable remedy. Mr. Jones intends to assert a defense of “unclean hands” against the

Government’s imposition of the equitable remedies it seeks and he can only establish this

defense through pursuit of his reasonable and limited discovery requests. Because his

discovery requests are relevant and essential to his unclean hands defense to the equitable

remedies sought by the Government, the Government’s Motion for a Protective Order

should be denied.
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ARGUMENT

I. THE NATURE OF THE REMEDY TO WHICH THE GOVERNMENT
IS ENTITLED HAS NOT BEEN DECIDED.

The Government argues that Mr. Jones’s discovery requests should be barred by a

protective order because they are not relevant to the “only issue remaining in the case –

that is, the proceeds that Jones received … on which to impose the constructive trust.”

Plaintiff’s Mem. of Law in Support of its Motion for Protective Order, p. 8 (emphasis

added). The Government asserts that the only remaining issue in this case is the amount

of “the constructive trust the United States is entitled to.” Id. (emphasis added).

The Government treats the imposition of a constructive trust as if it were a

foregone conclusion, arguing that the propriety of the equitable relief it seeks has been

determined. The Government claims that it, “established not just harm, but irreparable

harm sufficient to justify injunctive relief, through the declaration of Ms. Cole.” Id. at

12.1

The Government is wrong. The Court has not ruled on the issue of damages or

the availability of an equitable remedy in this case. At the conclusion of the June 15

hearing, Judge Lee ruled that:

Partial summary judgment [as to] liability is granted … [w]hat remains
to be done is the issue of what remedy the Government is entitled to
because of the breach of the secrecy agreement.

June 15, 2011 Transcript at 21 (emphasis added) (attached as Exh. “A”). Thus, the issue

of the appropriate remedy in light of the finding of breach was expressly left undecided.

1 Ms. Cole’s unsubstantiated, incompetent, and inadmissible declarations do not establish the “irreparable
harm” necessary to permit injunctive relief. There has been no ruling as to the admissibility or probative
value of Ms. Cole’s declaration. Mr. Jones is certainly entitled to depose her with regard to her competence
to testify as to certain matters and with regard to the factual assertions in her affidavit.
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Although it could have, “[t]he United States did not move for summary judgment

as to the remedy.” Plaintiff’s Mem. of Law in Support of its Motion for Protective Order,

p. 5, (emphasis added). This Court has entered no ruling on the type of remedy or

quantum of damages available. Once liability is established, the Plaintiff can pursue a

remedy at law or in equity. The Government has elected to pursue the imposition of a

constructive trust, which is an equitable remedy. Equitable remedies are not automatic

upon a finding of liability. Mr. Jones is entitled to raise at this stage defenses to the

imposition of an equitable remedy.

II. MR. JONES’S DISCOVERY REQUESTS ARE RELEVANT AND
ESSENTIAL TO HIS EQUITABLE DEFENSE.

The Government argues that a protective order should be granted under Fed. R.

Civ. P. 26(c), because Mr. Jones’s discovery requests are not relevant to the only open

issues in this case – namely how much the Government will recover pursuant to a

constructive trust. Plaintiff’s Mem. of Law in Support of its Motion for Protective Order,

p. 8-9. An argument that a protective order should be granted based on lack of relevance

is rarely successful in federal court. So long as the discovery sought is designed to

discover potentially admissible evidence, discovery is almost always permitted under the

Federal Rules. Here, Mr. Jones intends to pursue an equitable defense of “unclean

hands” against the Government. His discovery requests are both relevant and essential to

establish this defense.

Case 1:10-cv-00765-GBL -TRJ   Document 54    Filed 11/02/11   Page 3 of 10 PageID# 478



4

A. Mr. Jones has Strong Equitable Defense Based on the Government’s
Unclean Hands.

The Government requests that the Court “impose a constructive trust over, and

require an accounting of, all monies, gains, profits, royalties, and other advantages that

defendant Jones has derived… from the publication” of the manuscript in question. Dkt.

No. 1 at 8. The Government also requests that the Court enjoin defendant Jones from any

further violation of his Secrecy Agreement. Id. The Government cites both federal and

Virginia law when describing its right to seek the establishment of a constructive trust as

an equitable remedy.

Under both Virginia and federal law, the doctrine of unclean hands is a defense to

a remedy in equity, and the Government does not argue otherwise. See Johnson v. Yellow

Cab Transit Co., 321 U.S. 383, 387 (1944). The Government acknowledges that onerous

standard of “clear and convincing evidence is required to establish a constructive trust.”

Plaintiff’s Mem. of Law in Support of its Motion for Protective Order at 9 (citations

omitted). “[I]t is one of the fundamental principles upon which equity jurisprudence is

founded, that before a complainant can have a standing in court he must first show that

not only has he a good and meritorious cause of action, but he must come into court with

clean hands.” See e.g. Keystone Driller Co. v. Gen. Excavator Co., 290 U.S. 240, 244

(1933). “The ‘unclean hands’ doctrine ‘closes the door of a court of equity to one tainted

with inequitableness or bad faith relative to the matter in which he seeks relief, however

improper may have been the behavior of the defendant.’” Morris-Griffin Corp. v. C & L

Serv. Corp., 731 F. Supp. 2d 488, 502 (E.D. Va. 2010).
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The Government, like any other litigant seeking equity, must come into Court

with clean hands. See, e.g., United States v. Desert Gold Min. Co., 448 F.2d 1230, 1231

(9th Cir. 1971); cf. SEC v. Gulf & Western, 502 F. Supp. 343, 348 (D.D.C. 1980)

(holding that for doctrine to apply against Government, agency’s conduct must be

“egregious” and prejudice to defendant must rise to constitutional level). If the

Government seeks equitable relief, it must meet the requirements of this remedy. “Since

the Government had sought the intervention of equity, it was in no position to protest its

corresponding obligation to do equity in order to obtain the equitable relief that it

sought.” Desert Gold, 448 F.2d at 1231 (emphasis added).

Mr. Jones believes that he will establish that the Government has unclean hands;

that he has been prejudiced; and that the prejudice he has suffered rises to the

constitutional level. He has very good reasons for this belief. Throughout its review

process, the CIA’s Publications Review Board (“PRB”) treated him extremely unfairly

and with, Mr. Jones believes, the intent to deny him his First Amendment right to publish

non-classified information critical of the Agency. The relevant facts that will come to

light through discovery include (but are not limited to) the following:

 During his initial hiring process and throughout his employment with the CIA,
Mr. Jones was required to sign a number of contracts that he was not allowed to
retain. These included the secrecy agreement at issue in this case.

 Mr. Jones served honorably and with distinction as a CIA officer in multiple,
consecutive, and successful foreign assignments for over 15 years.

 Following his resignation from the CIA, Mr. Jones drafted the manuscript at issue
in this case (the “Manuscript”). Once completed, on April 10, 2007, Mr. Jones
submitted his Manuscript to the PRB for review.

 As noted in his submission, the Manuscript contained “no classified information.”
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 On May 22, 2007, the PRB rejected the Manuscript without claiming that it
contained any classified information. The blanket rejection contained no detailed
facts regarding the risks to the CIA (a benefit afforded to nearly all other authors).

 The PRB noted that the Manuscript “could be rewritten in such a way that would
not cause harm” and offered to discuss this matter with Mr. Jones.

 Mr. Jones responded to the PRB’s rejection by letter on June 1, 2007, requesting
that the PRB provide a detailed description of “passages in which you indicate in
a track changes document, with strikeouts and suggested additions, adding as
footnotes or comments… your explanation of what breaches to national security
are represented by each passage.”

 Mr. Jones indicated that the PRB was not properly fulfilling its duty to review
manuscripts for classified information, instead acting as a censor of manuscripts
critical of the CIA.

 Mr. Jones promised that if the PRB would let him know what inappropriate
operational details were included in his book, he would remove them.

 At the PRB’s suggestion, Mr. Jones rewrote the Manuscript to reflect a third-
person narrative, rather than the first-person narrative found within the original.
PRB assured Mr. Jones that if such a rewrite occurred, the PRB would grant
publication approval.

 On December 7, 2007, the PRB notified Mr. Jones that despite his cooperation
with its requests, his entire Manuscript would not be approved for publication. As
before, in rejecting Mr. Jones’s Manuscript, the PRB did not state that any
classified information had been included.

 In response to the second unjustified rejection, Mr. Jones drafted and submitted a
letter dated January 8, 2008, in which he repeated his request for review and
stated “[i]f the PRB can identify any classified information in the Manuscript,
then I will take it out” (emphasis added).

 Mr. Jones informed the PRB that he had “carefully studied the Manuscript to
make sure it containe[d] no classified or secret information and to make sure it
reveal[ed] no sources or methods.”

 By letter dated February 5, 2008, the PRB responded that it had received Mr.
Jones’s letter and was treating it as an appeal. The PRB also stated that a
“thorough and fair appeal may take some time as this must be reviewed by the
organization’s senior management.”
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 Mr. Jones submitted further correspondence requesting clarification as to what
classified information the Manuscript contained. Mr. Jones never received a
ruling on his “appeal.”

 The CIA acted intentionally to censor Mr. Jones’s unclassified speech in violation
of his First Amendment rights because it impermissibly wanted to delay or
prevent the publication of critical speech during an election year.

 The CIA then intentionally slow-rolled Mr. Jones’s appeal (in violation of its own
requirements for timely review) in an attempt to further violate his rights and
censor unclassified speech about which the CIA was sensitive.

The Government’s obvious lack of good faith and what looks like intentional

misconduct throughout the review process is more than enough to establish that he has a

potentially meritorious defense to the equitable remedies sought by the Government. The

Court should permit him to develop these defenses through reasonable discovery. If Mr.

Jones can establish that the CIA’s blanket denials of his right to publish, dilatory tactics,

and failure to follow its own internal policies were acts committed intentionally to deny

Mr. Jones his First Amendment rights, or with reckless disregard for those rights, it

would be completely inappropriate for the Court to provide the Government with an

equitable remedy of any kind.

B. Snepp and Marchetti Do not Support the Automatic Imposition of a
Constructive Trust.

The Government cites Snepp v. United States, 444 U.S. 507 (1980), for the

proposition that “a constructive trust is the established remedy for a former CIA officer’s

breach of his prepublication review obligations.” Plaintiff’s Mem. of Law in Support of

its Motion for Protective Order at 9 (emphasis added). The Government also claims that

Mr. Jones’s unclean hands defense “is barred by Snepp, which Judge Lee found to be

obviously controlling here.” Id. at 10. The Government is over-reaching and misreads

Snepp.
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Neither Snepp nor United States v. Marchetti, 466 F.2d 1309 (4th Cir. 1972), is

instructive on the remedy question at issue here. Although Marchetti dealt with a former

CIA officer’s breach of his prepublication review obligations, the Fourth Circuit failed to

impose (or even discuss) a constructive trust. This completely undermines the

Government’s argument that the imposition of a constructive trust “is the established

remedy” in such cases.

In Snepp, the Supreme Court elected to impose a constructive trust in a situation

where there was no assertion of an equitable defense based on the Government’s unclean

hands. 444 U.S. 507 (1980). Snepp is not instructive as to whether the remedy of

constructive trust is barred when the Government has unclean hands because the agent in

Snepp never submitted his manuscript for review and basically thumbed his nose at the

whole pre-publication review process. The same is true in Marchetti. In both cases,

because the agents entirely circumvented their pre-publication review obligations, the

PRB took no action with respect to approving the manuscripts prior to publication. Thus,

there was no possibility for unclean hands in the review process because the Government

did not participate in a review process of those manuscripts.

The Government asserts that Mr. Jones’s unclean hands defense “is barred by

Snepp, which Judge Lee found to be obviously controlling here.” Plaintiff’s Mem. of

Law in Support of its Motion for Protective Order at 10. Judge Lee did hold that Snepp

was controlling with respect to establishing liability for breach of the Secrecy Agreement.

June 15, 2011 Transcript 19:10-16. Judge Lee, however, made no ruling as to the

applicability of Snepp with respect to the imposition of a constructive trust. On the

contrary, Judge Lee expressly ruled that the remedy issue remained open. June 15, 2011
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Transcript 21:9-11. Nothing in Snepp remotely suggests that the Government can act

inequitably in the prepublication review process and still be entitled to equitable remedies

such as a constructive trust.

CONCLUSION

For the foregoing reasons, the Government’s Motion for a Protective Order

should be denied.

Dated: November 2, 2011 Respectfully submitted,

ISHMAEL JONES

___/s/_ ____________________________
Laurin H. Mills (VSB No. 79848)
C. Matthew Haynes (VSB No. 77896)
LECLAIRRYAN

2318 Mill Road, Suite 1100
Alexandria, Virginia 22314
Telephone: (703) 647-5903
Facsimile: (703) 647-5959
laurin.mills@leclairryan.com
matthew.haynes@leclairryan.com

Counsel for Defendant Ishmael Jones
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CERTIFICATE OF SERVICE

I hereby certify that on the 2nd day of November 2011, I electronically filed the

foregoing with the Clerk of Court using the CM/ECF system, which will then send a

notification of such filing (NEF) to the parties listed below:

Kevin J. Mikolashek
United States Attorney’s Office
2100 Jamieson Avenue
Alexandria, Virginia 22314
Counsel for Plaintiff United States
of America

___/s/_ ____________________________
C. Matthew Haynes (VSB No. 77896)
LECLAIRRYAN, A Professional Corporation
2318 Mill Road, Suite 1100
Alexandria, Virginia 22314
Telephone: (703) 647-5919
Facsimile: (703) 647-5989
matthew.haynes@leclairryan.com
Counsel for Defendant Ishmael Jones
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