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DEFENDANT STEPHEN KIM’S REPLY TO THE GOVERNMENT’'S OMNIBUS
Qp TION TO DEFENDANT'S MOT, TO CO . DISCOVERY

Pursuant to the Court's December 13, 2012, Order, Defendant Stephen Kim, by and
through undersigned counsel, files the following reply to the government's omnibus opposition
to his motions to compel discovery. The defense filed four motions to compel discovery on
February 11, 2013, The government {iled its opposition two months later, on April S, 2013,

INTRODUCTION

the government's opposition is a bit of an oddity, in that the government spends the first
twenty-five pages of its brief laying out its case against Mr. Kim. Drawing every possible
inference in its own favor, the government claims that it has “substantial cvidence demonstrating
that the defendant willingly became a clandestine source for Mr. Rosen™ and that it “does not
rely on the number of-imiividuals who had access to the TOP SECRET intelligence at issue o
establish the defendant's guilt.™ Opp. at 10. But the government’s perception of the strength of
its own casc against Mr. Kim is not a factor in determining whether the materials sought by the
defensce are discoverable. Reading the government’s bricf gives the impression that the

government is withholding discovery duc to the “substantial cvidence” that it believes it has
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against the defendant. It is precisely the discovery process that allows a defondant to rebut the
government's asscssment.

The defense obviously takes a far different view of the evidence than the government,
which strains to paint even the most mundane of details in a sinister (or “clandestine™) light. A
motion to compel discovery is designed to gather evidence, not to characterize-it. The purpose of
a motion o compel discovery is to obtain the cvidence necessary to rebut the govcminent's case
and 1o prepare a defensc, not 10 debate whether it matters that Mr. Kim had a pre-existing email
address namcd_ or whether the defense should ultimately be permitted to introduce
cvidence of other lenks at trial, The government’s filing of what amounts to a closing argument
is not germane to resolving the spesific discovery issucs before the Court, which tum on whether
the materials in question would be “relevant and helpful” to the preparation of the defense. In
many instances, the government has nothing substantive to say about the specific items sought
by the defense, merely asserting that the defense’s view of the evidence “is wrong.” i the
government cou;d avoid its discovery obligations whenever it believed it had a strong ease, there
would be no discovery.

As is the case in seemingly cvery Fspionage Act prasecution, the government also goes
to great lengths to accuse the defensc of “graymail” and delay.' See, e.g., Opp. at 34-35. Any
such claim is refuted by the specificity of the defense’s discovery motions, which provide a
detailed factual basis (often resulting from an interview statement the government provided) for

cach item sought from the government. Moreover, the government has now had notice of the

" In addition, more than a dozen times, the government’s epposition relics upon pejoratives (e.g.,
the defense’s position is “specious,” the defensc engages in “rank speculation”) and ad haminem
asscrtions about defense counsel’s motives instead of legal argument to resist its discovery
obligations. This does not advance the record on which this Court will decide these issues,

2
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defense’s discovery requests for over eighteen months, since the defense’s discovery letter of
October 6, 2011, See Dkt 58, Ex. 24. None of the items listed in the defense’s motions are a
surprise (o the government, as the parties discussed cach item during an agreed-upon precess that
culminated in the filing of the defense’s motions, If anything, the government is responsible for
any delay in this case, as it failed to uncover or produce key exculpatory documents (thcu
- and related materials) until November 30, 2012, over two years afler Mr, Kim was indicted.
The government suggested the meeting and draft letter approach about which they now
complain.

The specific items sought by the defense in its motions are discussed in turn below.
Where appropriate, the defense also identifies those items that have either been resolved or
withdrawn since the filing of its motions to compel discovery in February.

ARGUMENT

L First Maotion to Compel Discovery

In its {irst motion, the defense moved to compel the prodiction of additional intelligence
reports and other materials addressing the same topics as those discussed in’“
IO (ot M. Kim is accused of disclosing to Mr. Rosen. The defense
explained that there are significant discrepancies bcmm_and the ncews article, a fact
that the government now acknowledges in its opposition. See Opp. at 8 n.6. Those discrepancies
draw into question whether fJJJJJJlf was the “source document” for the news article (as the
governiment alleges), or whether the article was based on some other document to which M.

Kim did not have access. The government’s responscs to the defense’s first motion are

unavailing.
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A. The Daniel Russel and Jeffrey Bader Materials
1. The June 11, 2009, Daniel Russel and Jeffrey Bader Materials

The defense moved to compel certain documents created or relied upon by two National

Sceurity Council (“NSC”) officials, Danjel Russel and Jeffrey Bader. See First Mot at 8-15. On

the morning of the alleged disclosure (Junc 11, 2009), Russel and Bader cxchanged emails

documents.™ 1d. at 8-9.

the defense

moved to compel the production of unredacted copies of these emails as well as any intelligence
reports or other documents upon which they were based. /d. at 9-11.

[n its opposition, the government responds to the substance of the defense’s argument in
a single paragraph, asserting that “the defendant is simply wrong” to presume “that the material
that has been withheld, cither by redaction or entire withholding, must constitute or refer to
“additional source documents dxmmm i
Opp. at 35-36. The government does not explain what has been withheld or why the withheld

information is not “relevant and helpful” to Mr. Kim's defense. The government does not

cxplain how Mr. Russel managed to write an email mgardmgm
“V without viewingljj I 9 B that

moraing, nor does it explain how Mr. Bader knew exactly what Mr. Russel was referring to

without viewing any such document himsell. There was something that the two had secn or

? The government uses the term “predecessor documents” to refer to “a few other classified
documents that were created in advance of the| .at7. The
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knew about, and that “something” is cerlainly “relevant and helpful” to the preparation of the
defense.

Merely asserting that the defense is “wrong” is not an adequate response to the defense’s
motion, as it fails 10 provide the Court with any reasoned basis to conclude that the documents
sought are not “relevant and helpful” to the preparation of Mr. Kim’s defense. The email

exchange desoribed above makes clcar that, roughly three hours before they first accesscd'

B o1 June 11, Mr. Russel and Mr. Bader viewed (and then discussed) some other document(s)

IR S . cxsicrce of ot

document is directly relevant to the defense that the source of the article was some document
other d\aﬁ“ The defease first requested these documents and unredacted emails over 18
months ago, on October 6, 201 1, see Dkt. 58, Ex. 24, at 10, but they have yet to be produced.

The Court should order their production.

2 The N 1 e

‘The defense also moved Lo compel the produstion of documents related to an email

exchange betwem“and;- onf N S:c First Mot. at

11-13. Like the June 11 emails described above, this cmail exchange was provided to the FBI by

Mr. Russel, the NSC Director for Japan and Korea, and dlscussed—
AN /. = 12. Basod on the similaity berween tho RN

exchange and the information contained in JJJJl, Mr. Russel toid the FBI that [ «would
be [information] already known 1o those who had viewed thc- emails. Jd at 12-13.
In its apposition, the government again limits its substantive response to a single

paragraph, arguing that the JJJJJiif cxchange “could not possibly be relevant and heipful under

ents Siub 5 eclive or
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the Roviaro/Yunis standard™ because it took place prior m"

Opp. at 36. This response is insufficient, for several reasons.

First, although the government refers to the “Roviarg/Yunis standard™ in its opposition,
that is not the standard that applies to the [l materials. As the defense explained in its
motion, the government has no claimed that thc- materials are classified, See First Mot.
at 12. Any heightencd standard is therefore inapplicable,

Second, the government's argument regarding the timing of thc- email vis a vis

IR s - too simplistic, unless one believes that foreign govemments fJJJI

There is no principled reason to assume

Third, contrary to the government’s assertions, the defense is not speculating that the
I vaicrials addressed the same subject matter as the fJJJJ rather, Mr. Russcl, the NSC

Director who provided the JJJJJJiJlf emails to the governmen, fold the FBI that the emails

* The government also complains that the defensc’s request for a list of recipients of the

email would “further delay trial” by permitting the defense to engage in the “fruitless exercise”
of investigating “where the information from the [JJJJJJll cmaits went, by what means, and to
whom.” at 36-37. This is nothing more than a scare tactic. Generating a list of recipients
of the email should not cause any delay whatsoever, as the names of the recipients of an
email typically appear on the email itself. Moreover, the defense first requested this information
on October 6, 2011, See Dkt. 58, Ex. 24, at 8-9. If the government were truly concerned about
delay for other than rhetorical purposes, it has now had the past 18 months to gather the materials
in question in the event that the Court ordered their production.
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contained information [ NN Fist Mot at 12. Although the government paints
the defense’s motion as some sort of wild goose chase for sensitive documents, the defense was
quite carcful 1o describe the specific faciual basis for cach of the categories of documents that it
secks. In this case, the defense’s motion was based on specific statements by Mr. Russel, and the
governiment’s opposition contains nothing to explain or otherwise rebut those statements. The
B oicrials arc thus discoverable.*
3. Additional Daniel Russel Materials

The defense moved to compel the production of another report identified by Mr. Russel

during his interview with the FBI, as well as unredacted copics of the FBI-302 and Agent’s notes

from that interview. See First Mot. at 14-15. During the interview, Mr. Russel stated that the

content of the Rosen artilc NN INNNNERY

BN ot 4. Despite multiple defensc requests, the government has refused to produce

the “information from [N (o the (redacted]” referred to by Mr. Russel.

fn its opposition, the government makes little effort to justify a denial of the defense’s
motion to compe! production of the report. The government asserts that “the defendant is simply
wrong” lo presume that the materials “constitute or refer to ‘additional source documents

discussing North Korea’s [ || NN ~ v ot 35-36, but fails to

cxplain what has been withheld/redacted or why Mr. Russel would describe those materials as

“similar to” the Rosen article. The government again leaves the Court without any reasoned

4 Aside from their relevance and helpfulness to the defensc’s theory that the Rosen article was
based on some document other thap materials are also necessary to allow
the defense (o preparc for testimony af rial. Given his statement to the FBL [l
could be an important witness for the defense; howcvcr the defense cannot preparc for
his testimony without access to the JJJJJlf materials, which the government already bas in its

possession.

-
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basis to conclude that these malerials are not relevant and helpful to the preparation of Mr. Kim's
defense. The government should therefore be compelled to produce the additional Russcl
materials.

. |. . ﬁ"Mateﬁafs

In its motion, the defense also moved to compel the production of several documents

rclated to the drafiing of a“nn the moming and afiernoon of June

I'1, 2009. See First Mot. at 17-25. Thc“ which the government did not discover until
July 12, 2012, mare than three years sfter the alleged disclosure in this case - contained the same
information as the charged article, yet there is no evidence or allegation that Mr. Kim accessed
the JENRENIRE on Junc 11, 2009. The Court is already familiar with the parties’ views on the
importance of thg-, 5o that discussion will not be repeated here. The specific items

listed in the defense’s motion to compel are addressed in tum below.

1. The 2:41 p.m.“

The defense moved ta compel the production of a [ IR circulated o several
members of the intelligence community at 2:41 pm. on June 11, 2009. See First Mot. at 18-23.
This 2:41 p.m._ was provided to the FBI hym who
described it as “the longest version of fJJJJJJJilf which contained information derived from
630»09 and other sources.” First Mot., Ex. 14, at 2. Afthough the government
produced an earlier draf of il (conceding its relevance), the government has thus far
refused to produce the 2:41 pan. draft, which appears to contain revisions made on the afternoon
of June 11,

The government initially objected to producing the 2:41 p.m._ on the basis of

its revised “cut-off time,” a topic addressed at length in the defense’s motion to campel. See
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First Mot. at 19-22. In its opposition, the government essentially abandons that argument, stating
that the “cut-ofY time” is now “irrelevant.™ Opp. at 37-38. Instead, the government asscrts — as
it does repeatedly in its brief — that the documents are not discoverable because, although the
defense belicves they relate to other potential source documents, “[t}hey do not™* Opp. at 37-38.

The government’s response cannot be squared with the | description of the 2:41
p.m. IR o “the longest version of— which contained information derived from
~3630~0‘) and other sources.” The government offers no explanation for how a
- containing “information derived from _ and other sources,” whose cover
email expressly refors to'-iand whose prior iterations were based solely on the contents of
B <uid possibly contain no information from the- As a resull. the goverument’s
response cannot provide a basis to reject the defense’s tailored request for that draft and any
documents related to the drafting and dissemination of that drafl.

The government’s conclusory respanse is further wdermined by the history of

diseovery in this case. For 13 months after the defense first rcqueﬁted- materials, the

government represented that the contents of fJ I were not reficcted in [N o SIRE

* Even now, the govemment's description of its decision to rovise the “cut-aff time™ is shifting.
The government claims that though its prior “cut-off time” was based on the “then-best”
evidence of the time of the alleged disclosure, it has since concluded that an carlier “cut-off
time™ is “more appropriate.” Qpp. at 38. What the government neglects (o mention is that nonc
of the evidence cited in support of its revised “‘cut-off time” is newly-discovercd. As the defense
pointed out in its motion, all of the evidence that the government now relies on in support of its
revised “cut-off time™ was also available when it established its prior “cut-off time.” The “best”
cvidence of the time of the alleged disclosure has not changed; the only thing that has changed is
the povernment's argument to avoid producing certain materials.

“ There is no doubt that the 2:41 p.m. draft exists. See Opp. at 63 n.36 (referring to “the [l

email at 2:41 p.m.”). The government also concedes that

i, draft “refers to ﬁmﬁmﬁ itself)" although it claims
own description of the docus ti that it “does not discuss its

ses not] discuss North Korea's

(contrary to
contents” and its attachn

. O x 36
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- circulated prior to publication of the article. Then, after being pressed, on November 30,
2012, the government produced a " tisting [JJJ s its source document that was
circulated well in advance of the publication of the article. Similarly, during the carly stages of
discovery, the government also represcnted that them
B < (crred 1o by Mr. Russel in his June 11 email (discussed above) was based on the
"mpon. That, of course, proved to be impossible, as Mr. Russel did not even view
the | report until almost three hours affer he sent the enail in question.

As the defense explained in its motion,“toid the FBI that the 2:41 p‘m.
I contained information derived fmm_, the same document that Mr. Kim is accused of
disclosing to Mr. Roscn. Il also indicated that the 2:41 p.m. draft had been distributed
by emait 1o a group NI, <y of whom could have shared its contents. On thal basis,

and in the absence of anything but conclusory assertions from the government, the defense

meves to compel the production of the 2:41 p.m.“ and related materials described by

_—
2. June 12,2009 Email from TGN
The defense moved to compel the production of a June 12, 2009, email provided to the
#81 by SN, in which the opic [
P First Mot. at 23.
In its opposition, the govemnment quotes the same passage from [T 151-302

but then denies that the June 12th email “discusses the relationship between the information in

7 The defense also netes, as it did with mw will likely be called as a
wilness at trial, and the defense has the Hght to o s for Ms testimony. The defense cannot do
so without having access to the documents that provided to the FBIL.

“FreatasClassitied [ EGRNGNGNGERE oo s Subject to CIRA-Protective OTAE
10 .
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the Rosen article and the information contained in the JJJJ il Opp. at 38. That response

-

defies logic. An email stating that thc“conwincd the same

information as the charged anticle draws a clear relationship between the article andn - it
says that they contain the same information, and that inclusion of the information in the one
caused the teemination of the other. That relationship supports the defense’s theory that the
charged article might have been based on a leak of thc~ (to which Mr. Kim did not
have access), rather !han-, The June 12th email, even as described by the government, is

relevant and helpful 1 the preparation of Mr. Kim's defense and should be produced.

3 I v ublication IS

The defense moved to compel the production of a“ addressing North Korea’s
I it s also provided to the FBI by [N See First Mot.
at 24425, lu its opposition, the government accuses the defense of engaging in “crroneous
pucsswork” and argues that “the fact that [ I chose to bring the report to his interview”
does not make the report discoverable. Opp. at 39.

The “erroneous guesswork” cited by the goverment is set out in the defense’s motion as
a hypotbetical of what Lhﬁ' may contain, given that the defense has never seen the
document. The defense does not know the contents of the report because the government refuses

to produce it, and even now the government offers nothing but assertions regarding what the

report does nor contain, The defense does know, however, that || NEENNRENGENNEE o

finally discovered the [JJJJIlf for the government three years into its investigation, reviewed
his own emails from the date of the alleged disclosure (June 11, 2009) and brought all of the

documents that he felt were relevant with him to his interview with the FBI. See First Mot Ex.

14 at 1. The | report was one of the documents selected by [ 1t is thereforc

—
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relevant and helpful to the preparation of the defense to demonstrate why a | NN would
conclude that this other document was relevant to the alleged leak. The government may believe
that [ is the only source document, but the defense is entitled to obtain evidence
demonstrating that this was not the case, and that peoplc within the intelligence community
reached the same conclusion. The Court should therefore order production of the [N
report.

C. The [ Reports

The defense moved compe{— intelligence reports specifically identified by
two government analysts, "aﬂd" as potential source documents for
the Rosen article. See First Mot. at 25-29. In its opposition, the government admits that “these
witnesses initially provided accounts to the FBI that identified these classified documents as
potential source documents for Mr. Rosen’s June 11th article.” Opp. at 40. The government

argues, however, that [ oo [ vore “misteken” and that the defense cannot

“take|] mistakes made by these witnesses to manufacture a discovery argument.™ /d.

Whether RN o< SN << “mistaken” is a question for the jury, os
perhaps for the Court during CIPA proceedings. But the government cites no authority for the
proposition that it gets to decide, on its own, thal a witness was “mistaken™ in identifying
potential source documents in order to avoid producing those documents. Whether a document
is discoverable does not turn on whether the government chooses to credit a witness’s statement

to the FBIL

¥ In support of this claim, the government states that, “[alfter later reviewing the documents in
question, both witnesses corrected their error.” Opp. at 40. The government glosses over the
suggestive circumstances surrounding these “corrections,” which are described in the defense’s
mation. See First Mot. at 26 n.17, 27-28.

ﬁuuwmd” €Tt Sutfrct-to-GLPA-Protective OFIEF
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The defense also has the right to prepare for the testimony of [ R« B
- at trial, and it cannot meaningfully do so without reviewing the reports that those
witnesses identified as source documents for the Rosen article. One of the central issues in the
case is whether the Rosen article was based on- (which Mr. Kim accessed), or some other
document (which Mr. Kim did not access). The defense cannot evaluate tiie statements of [JJJ
T = I - s issuc without having access to the BN <cports identificd as
source documents by these witnesses. m:_ reports are thus relevant and helpful to the
preparation of Mr. Kim’s defensc.

D. Government Emplayce Emails

The defense moved to compel the production of emails from June 10 and June 11, 2009,
of the government cmployees who had wwssed- prior to publication of charged article,
discussing the same topics as the article. See First Mot. at 29-31. At the government's request,
the defense also provided 4 list of topics that it considered the same or similar to the topics
contained in the charged article. See Dkt. 80, Ex. 10, at 10. That list of topics was first peavided
to the government aver 14 months ago, on February 9, 2012, See Dkt. 80, Ex. 5.

In its opposition, the government compiains about the scope of the emails sought by the
defense and claims that it has produced at least one email from each of the missing categorics.
Opp. at 40-42. The government also asserts that reviewing “two full days” of emails from the
employecs and contractors involved in this case “would require an unwarranted and exorbitant
expenditure of time and resources.” /d at 42. According to the gavernment, it “has already
conducted a broad search through government employee and contractor email for potentiatly-

discoverable email.” Id.




Case 1:10-cr-00225-CKK Document 132 Filed 07/24/13 Page 14 of 33

Mq B ‘ 7 Gontenis-Subjret-t0-CIPA Protective Ovder

The defense finds the government’s response unavailing for two reasons. First, the
defense respectfully disagrecs that reviewing “two full days" of emails from 168 individuals
would requirc an “unwarranted and cxorbitant expenditure of time and resources.” This is not a
large quantity of email, and is a far narrower demand than that routinely made by the Department
of Justice in its grand jury subpoenas. 1t is warranted by the fact that these are the very 167
people who awwsed’",aiong with Mr. Kim on June 11.

Second, although the government claims that it has “alrcady conducted a broad search
through government employee and contractor email for potentially-discoverable email,” the
government fails 1o describe the contours of its search. At the government’s request, the defense
provided a list of proposed topics over 14 months ago. The government does not state which of
those topics have been searched for, and which Have not. The defense stands by the list of topics
referenced in its motion. The government has provided no basis from which the Court could
conclude that cmails related Lo uny of those specific topics are not relevant and helpful to the
defense, as it does not address — let alone object to - - any of those specific topics in its
opposition.

E. Additional Intelligence Reports on the Same Subject Mafter

Thie defense moved 1o compel the preduction of intelligence reports created beiween
April 1, 2009, and June 11, 2009, addressing any of the topics discussed in the charged article.
First Mot. at 6-8. At the government’s request, the defense provided a list of eleven topics that,
in its view, tracked the content of the charged article. The purpose of the request was straight-

forward: the defense sought any intelligence reports, in addition to JJJJJJf and its “predecessor

documents,” containing the same or similar information to the contents of the charged article,

s o B - s
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i.e., any reports that, individually or in combination, could have been the source of the Rosen
article.

As with its discussion of government cimployee emails, the government’s apposition to
this section of the motion consists primarily of broad assertions that do not correspond (o the
specific items sought by the defense. Ignoring the list of topics provided at its request, the
government claims that it has already conducted a “broad and time-consuming search” for “any
intelligence reports concerning any of the specific topics discussed in the Rosen article, namely
Norts Kore' R S
I bt that it has found none.’ Opp. at 33. The government then

criticizes the defense’s list of cleven topics produced at its request, claiming that they are
“untethered to the actual intelligence information at issuc in (his case.” Opp. at 33-34.
Although the government first received the defense’s list of topics over 14 months ago,
see Dkt. 80, Ix. 5, at 2-3, the government does not do what would be mast helpful to the Court
and to the defense: review the hist of cleven topics and identify thase to which it objects, and

those that have already been included in its search. One of the topics, for example, was any

intelligence report discussing “North Korca’sm

First Mot. at 6-7. Far from being “untethered” to the intelligence information at issuc
in this case, that is the precise topic of the charged article. Any intelligence report discussing
that topic would be relevant and helpful to the preparation of Mr. Kim’s defensc for several

reasons, whether as another potential source document, or as a means of understanding the

® The wording of this responsc is vague. The jovernment does not specify whether it searched
for other intelligence reports addressing :
whether it only searched for roports mentioning
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discrepancics between [JJJJJff and the news article, or as one of the many facts known ta Mr.
Kim at the time of the alleged disclosure that would inform whether he had “reason to bhelieve”
that the information could be used to the injury of the United States or to the advantage of a
foreign nation. The government does not indicate whether it objects to producing intelligence
reports discussing this topic, nor does it explain why such reports would not be relevant and
helpful w the preparation of Mr. Kim'’s defense for the reasons described above. The
government thus provides the Court with no reasoned basis to deny the defense’s mouon to
compel the production of additional intelligence reports on the listed topics.'’
1. Second Mation to Compel Discovery

In its second motion to compel discovery, the defense moved 1o compel the production of
materials related to other individuals who accessed the intelligence report at issue prior to the
publication of the charged article. These materials are relevant and helpful on the guestion of
whether there was a source for the alleged leak other than Mr. Kim. In its opposition 1o the
second motion, the goverument complains about the amount of time that 1t would supposedly
take (o track down the information sought by the defense. The time needed is not a reason to
deny discovery if the information meets the “relevant and helpful”™ standard, particularly if it is
information that the government could have acquired before it charged this case. The specific

items raised in the defense’s motion are addressed in tumn befow,

iv In its hrsx motion, the defense also moved lo
reports identified by See First Mot. at 15-17. As the

government notes in 18 opp Opp. at 37 .16, the parties resolved this request at a
mect-and-confer session on March 13, 2013, The defmsc thus withdraws that portion of its first

motion to compel discovery.

.} the production of certain intelligence




Case 1:10-cr-00225-CKK Document 132 Filed 07/24/13 Page 17 of 33

A. Document Cantrol Records

The defense moved to compel the production of document control records {or thirteen
hard copies of the intelligence report printed by (or for) various government employees and
contractors.'' Second Mot. at 6-7. In the event that such hard copics no longer cxist, the defense
asked the government (o so notify the defense and the Court.

In its opposition, the government acknowledges that it has “now searched for the
requested matenad related to the thirteen employees™ and “found no responsive material.” Opp.
at 43, On that basis, the defense withdraws that portion of its motion secking to compel the
production of document control records.

B. Other Leaks of lmelﬁgcncem

The defense moved to compel the production of materials related to any other
investigations of the leak of intelligence NN durirg the same tme period. See
Sceond Mot. at 8101 The defense sought these materials based on the statements of several
povernment witnesses, who told the I'BI that the charged article was merely one in a series of

cantemporaneous leaks of intelfigence [ S ERTTGTINNN /- « 8 & n.s.

[n its oppaesition, the government lists a parade of horribles that would occur if the
defense’s motion were granted. The government complains that the defensc seeks “voluminous”™
discovery in support of a “broad third-party perpetrator theory” that would “expand
exponentially” its discovery obligations and “significantly delay the trial.™ Opp. at 44-45. The

goverrunent also arguces that any such evidence “would not exculpate the defendant”™ because

there could he more than one “miscreant who is unlawfully disclosing such information,” and

" In its opposition, the government notes that only nine of the thirteen individuals identified by
the defense printed hard copies of the report. See Opp. at 43 n.19. That is correct. The other
four individuals had hard copics printed for them, but did not print copics themsclves.
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urges the Court to hold that such evidence is not admissible as “reverse 404(b) cvidence™ under
the Federal Rules. /d at 45-48.

To take the latter point first, the government completely misses the mark in its discussion
of the legal standards applicable to so-called “reverse 404(b) evidence.” The case law cited by
the government addresscs, in the government’s own words, whether such evidence can be
“introduced” or “presented” at trial, Opp. at 46. But questions regarding the “use, relevance, or
admissibility” of evidence are properly resolved during CIPA § 6 proccedings, not at the
discavery stage. See CIPA § 6, 18 U.S.C. App. [11 § 6. “The decisions made herein with respect
to such discovery [on defendant’s motion to compel] should obviously not he regarded as rulings
that the documients so produced are necessarily material or otherwise admissible evidence at trial.
Determinations in that regard will be made at a later time, either in connection with the review
required by CIPA or at the trial itself (when decisions will be governed by the Federal Rules of
Vvidence).™ United States v, Poindexter, 727 F. Supp. 1470, 1473 (ID D.C. 1989).

The g{wcrmm;m argues that, before it can present evidence of the other alleged
disclosures to the jury, the defense must “show the requisite similarity to the charged crime."
Opp. at 46. But in order to show “the requisite similarity,” the defense must first have access to
the documents recessary to determine whether the disclosures are similar or dissimilar. An
initial, specific discovery request, followed (if necessary) by a motion to compel, is the means by

which the defense gathers such evidence, 1o evaluate whether it wishes to present such a defense

" The defense does not agrec that any such showing is necessary, for the reasons stated in the
text below. Mareover, the government’s assertion that there is no connection between the
charged disclosure and other disclosures of intelligence during the same
time period is flatly contradicted by the government’s own witnesses. Mr. Russel, for example,

told the FB that the news article in question was! )
drawing a clear connection b charged disclosure and
Second Mot. at 8 n.5. Scveral other

government witresses made similar statements to the FBI.
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at trial. To say that the defense is not entitled to discovery because it cannot show the “requisite
similarity” in fact demonstrates exactly why discovery is necessary, as the defense has no other
way of obtaining the cvidence necessary to evaluate whether the disclosurcs are similar or
dissimilar.

Moreover, even if the Court were to consider the government’s “reverse 404(b)"
argument, the case law cited by the government makes clear that “{t}he majodty of circuits have
rightly held that Rule 404(b) pnumarily exists to protect a criminal defendant from the prejudice
of propensity taint and should not be applied in cases where, as here, the defendant offers prior-
act evidence of a third-party 1o prove some fact relevant to his defense.” Wynne v. Renico, 6006
F.3d 867, 8§72-73 (6th Cir. 2010) (Mantin, 1., concurring) (emphasis added). Thus, cven if the
Court were to accept the government’s invitation to address this issue now, Rule 404(h) would
naot bar the introduction of evidence regarding third-party disclosures.

The government also complains that the defense seeks “voluminous™ discovery regarding
additional leaks. but fails to substantiate this concem by informing the Cournt how many other
leaks oﬁmclligcnw— occurred between June 2008 and June 2010, The
defense expressly limited its motion to the topics addressed in the charged article, plus four
specific instances described by government witnesses during the investigation. See Second Mot.
at 8 n4. 1f the government is representing that dozens of lcaks related to those topics occurred
during the relevant time period, that fact supports the defense’s mation, since it demonstrates that

the charged leak may be part of a broader pattern.”

B If the government had some concern about the scope of the defense’s original request, the
parties also could have agreed on a narrower timeframe during the 14 months that passed
between the defense’s first request for this information and the filing of the government’s
opposition. See Dkt. 870, Ex_ S at 6-7. But the government failed to raise any such concern over
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C. Other Investigations of NSC Officials

The defense moved to compel the production of information regarding any other
investigation for the unauthorized disclosure of national defense information of three National
Security Council officials, John Brennan, Mark Lippert, and Denis McDonough. See Second
Mot. at 10-12. As the defense explained in its motion, the defense sought such discovery based
on these individuals’ positions in the NSC and clear evidence (a phone record) that someone
from the NSC called the reporter {rom Mr. McDonough'’s extension on the afternvon of Junc i1,
2009. The discovery sought by the defense was the same discovery the government had already
provided with respect 1o 167 other government employees.

in its opposition, the governmet accuses the defense of relying on “rank speculation™ to
“drag three former scnior White House officials into this mattes.” Opp. at 48-51. The
govermuent claims that, in addition to the three named individuals, there are “at least four other
NSC employees [who] also had access to the NSC office phone that had contact with the
reportes’s phone on June 1 1th.” Opp. at 50. [n the government's view, the fact that none of the
seven NSC employees admitted to speaking with the ceporter on June 11 in the midst of a
criminal investigation apparently means that all seven employees are exempt from discovery
because their involvement remains “speculative.”

The government's response is not persuasive. Messrs. Brennan, Lippert and McDonough
were all senior officials in the same White House office in which several unaccounted-for copics
of the intelligence repont were circulating on June 11th. Messrs. Brennan, Lippert, and
McDonough also had access to the phone extension that reccived and returned a call from the

reporter on the afternoon of June 11th. That phone extension was associated with Mr.

the past 14 months, and cannot be heard to complain now that the discovery sought is
unreasonably burdensome,
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McDonough, not one of the ather four people mentioned by the government. If any once of the
three naned individuals has been investigated for leaking intelligence information, the defense
moves to compel that information for the same reasons that it requested that information
regarding the other 167 government employees who had access w0 the intelligence on June 1|
and may have been in contact with the reporter. Indeed, the defense finds it peculiar that the
government has insisted on special treatment for these three individuals, when it agreed 10
pravide the same information with respect to the other 167 known government employcees and
contractors who had access (o- priar to publication of the charged article.

D Other Investigations of John Herzberg

‘The defense also moved to compel the production of information regarding any other
investigation for the unauthorized disclosure of national defense information of John Herzberg.
See Second Mol. at 12-14. As the government acknowledges, a search of Mr, Herzberg's emails
revealed dozens of emails between Mr. Herzberg and the reporter during the same time period as
the aleged disclosure in this case. Opp. st 51. Several of these email exchanges involved
“sensitive but unclassified” State Depariment information, a fact which Mr. Herzberg denied in
his carlier inerviews with the FBL

In its opposition, the government argucs that this portion of the motion should be denied
because “there is no cvidcx;cc showing that Mr. Herzberg had access to the intelligence at issuc
prior to its publication in the Rosen article.” Opp. at 51. The government also claims that the
same rationale cited in suppart of the defense’s motion w compel Mr. Herzbery’s records
“sweeps across the Executive Branch™ to apply (0 “any employee who warked at the State

Pepartment on June 11, 2009, Id. at 51-52.
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Neither of the government’s responses withstands scrutiny. First, as the defensc
explained at length in its motion, the government has no foolproof way of determining whether
someanc did or did not have access to the intelligence at issue, as tt lacks adequate cantrols over
hard copies of the report and cannot account for word-of-mouth transmission of the information.
The fact that there is “no evidence showing that Mr. Herzberg had access to the intelligence” is
not determinative, particularly when one considers the location of Mr. Herzberg’s office and his
close relationship with the reporter

Second, the government's statement that the defense’s rationale “sweeps across the
Executive Branch” is sheer hyperbole. Not every member of the Executive Branch exchanged
dozens of emails with the reporter in question in the days leading up to the alleged disclosure.
Not every member of the Executive Branch routinely shared sensitive infomwﬁoh with the
reporter in question and then lied about it 1o the FBI. These are the central facts addressed in the
defense’s motion, but the government barely acknowledges them m its oppusition, stating only
that it finds Mr. Herzberg's correspondence with the reporter “not surprismg[).>'* Opp. at S1.
The defense’s request should be granted.

LT, Third Motion to Compel Discovery

In its third motion, the defense moved to compel the production of materials related to
whether the information allegedly disclosed to the reporter was “national defense information™
(“NDI") and whether the alleged disclosure was willful. The specific items discussed in the

defense’s maotion are addressed in tumn below.

" The fact that the FBI interviewed Mr. Herzberg at least three times and confronted him with
his emails and misstatements undermincs any assertion that the government was “unsurprised”
by the volume and nature of his communications with the reporter.

’ 2
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The defense moved 10 compel these malerials based on the accepted definition of NI,
which requires the government 1o prove, inter alia, that disclosure of the infonmation would be
potentially damaging to the United States or helpful to a foreign nation. That definition is well-
established in the case law, and derives from the nced to construe the Espionage Act so as to
avoid vagueness concems. See United States v. Morison, 844 F.2d 1057 (4th Cir. .!988‘). The
government claims that it need not satisfy this definition, arguing that the Court should reject the
leading cases of the past 25 years and rely solely on the definition of “national defense™ set forth
in the Supreme Court’s 1941 decision in Gorin v. United States, 312 1.8, 19 (1941), See Opp. at
52-60.

The Court should decline the governments invitation to reject the leading Espionage Act
cases of the past quarter century. The requirement that disclosurce of the information be
“potentially damaging™ is “implicit in the purpose of the statute and assures that the government
cannot abuse the statute by penalizing citizens for discussing information the government has no
compelling reason to keep confidential.” United States v. Rosen. 445 ¥. Supp. 2d 602, 619-22
(E.D, Va. 2006); see also United Stares v. Kiriakou, 2012 WL 3263854, at *5-*6 (E.I). Va.
2012). The “potentially damaging™ requirement is also consistent with the statute’s scienter
clements, which require the povemment o prove that the defendant knew not merely the
information was connected to the national defense, but rather that the information “could be used
to the injury of the United States or to the advantage of any foreign nation.” 18 U.S.C. § 793(d).
Notably, the gaovernment cannot point to a single casc holding 1hat Morison’s requirements

should not apply.'® fndeed. this Court cited Morison and its progeny approvingly in its prior

' The government cites the Second Circuit’s decision in United Stares v. Abu-Jikaad, 630 F.3d
102 (2d Cir. 2010), in support of its claim. While the court in that casc cited Gorin, the parties
did not dispute the NDI element, and thus the question of how to define NDI was not before the

) 23
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decision in this case addressing the defense’s First Amendment concerns. See United States v.
Kim, 808 ¥. Supp. 2d 44, 53 (D.D.C. 2011).

A, Damage Assessment

In its motian, the defense moved to compel the production of any “damage assessment”
or other document addressing the effccts of the alleged disclosure on national sceurity interests.
See Third Mot. at 5-6. Relying on its erroneous statutory argument, the govemnment argues in
opposition that “cven if classified, afier-the-fact damage assessments by the Intelligence
Community were 10 exist, the defendant would not be entitled to use them at trial because they
arc stmply irrelevant to the detenmination of guilt or innocence.”'® Opp. at 53 (cmphasis added).
The gavernment also argues that it “might never discover the actual harm that a given
unauthorized disclosure has caused,” and that it should not be forced “to delay prosecution until
such lime as an actual harm arising from the unauthorized [sic] is discovered or realized.” fd a1
54. This argument fails, for several reasens.

First, as discussed above, the leading cases on the NDI clement require the goverument to
prove that disclosure of the information at issue could be damaging to the United Swuates or
helpful to a foreign nation. Discovery tending to show whether that clement can be satisfied is

relevant and helpful to the preperation of Mr. Kim's defense.

court. 1 at 135, Abu-Jihaad did not discuss, let alone reject, the Fourth Cireuit's decision in
Marison,

' As the phrase “use them at trial” demonstrates, the government once again puts the cart before
the herse in its discussion of the discoverability of damage assessments. Whilc the government
may objuct to specific uses of the information contained in a damage assessinent at trial, such
arguments are properly raised during CIPA § 6 proceedings on the use and admissibility of
classified evidence, not in opposing a motion to compel. The only question currently before the
Court is whether the defense is entitled to review the document to help prepare a defense and to
scarch for other admissible evidence, See Poindexter, 727 F. Supp. at 1473.

| | ot
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Second, the government’s argument that it should not be forced to wait to prosecute a
defendant until “an actual harm ... is discovered or realized” is a red berring, as no one has
suggested that the government is required to show actual harm under the Act. To the contrary,
Morison held that the government “must prave that the disclosure of the [information] would be
potentially damaging to the United States or night be useful to an enemy of the United States.”
844 F.2d at 107] (emphasis added). In its efforts to craft a solution in scarch of a problem, the
government mischaracterizes the standards applicable under existing law,

Third, the government relics on an overly simplistic view of the relevance of a damage
assessment to resist disclosure. While it may be true, as the éovemmem noted, that a “damage
assessment” is the “end result of a long-termy, multi-disciplinary process™ that “post-dates the
disclosure at issue,” the fact that a damage assessment is created afier the fact does not transform
otherwise discoverable factual information contained in the assessment into non-discoverable
information. For example, if a damage assessment concluded that the alleged disclosure did not
barm national security because the same information contained in the report previously had been
reported in documents X, Y, and Z, that information is discoverable, as 1t is likely to lead to the
discovery of other admissible evidence (reports X, Y, and Z, containing the same intelligence).
Similarly, if a damage assessment discussed other intelligence reports or documents that were
also known 10 Mr. Kim at the time of the alleged disclosure, such information would be
discoverable even under the government’s own construction of the statute, which requires the
fact-finder to consider the “facts actuatly known by the accused” to determine whether he
reasonably believed that disclosure could be damaging. Opp. at 59.

The government treats damage assessments monolithically, overlooking the fact that they

may contain a host of factual information that is both relevant and helpful to the preparation of

] ContentTSUBfert-to-GHPA Protective Osder
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Mr. Kim's defense, This is partially the result of the government's misreading of the statute,
which provides no reasoncd basis for denying the defense’s motion to compel production of
these materials.

B. Government Requests (o Fox News

The defense moved to compel the production of any materials related 10 any requests
made by a government official to Mr. Rosen, Fox News, or any entity affiliated with Fox News
to remove or withhold publication of the charged article from the Fox News website. See Third
Mot at 7-9.

In its upposition, the government affirms that “it has produced all discoverable material
responsive to this request,” although it remains unwilling to formally admit that no such requests
were made, Opp. a1 60-61. Although the defense expressly disagrees with the rest of the
government’s response (which relies on the same erroneous interpretation of the Espionage Act
addressed above), the opposition provides a clear cnvugh picture of the government’s reaction to
the alleged disclosure to negate the need for additional evidence. The defense withdraws that

portion of its motion secking to compel maienals related (o any requests made o Fox News

C. —of the Intelligence

The defense moved to compel the production of information regarding the [ NN

——

confidence level in the reporting contained in the report. See Third Mot. at 9-11. As the defense

explained in its motion, the defense sought this information based on both the content of the

report itsclf (which expressly states that the information [ || RREGEGEGNGEREEEE
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Inits opposition, the govemment once again relies on its faulty interpretation of the ND!
clement of the Espionage Act. arguing that the defendant has somehow conceded that the
information contained in the report is “national defense information.” Opp. at 63-65. The
defendant has made na such concession and rejects the government's novel interpretation of the
Act, for the reasons set forth abave.

The government also argues that the defensc is not entitled to information regarding the
IR (i ncliigence because “the defendant cannot be shown to have had knowledge at
the time of the unauthorized disclosure of the documents that he secks.” Opp. at 63. This
response assumes its own conclusion. The government has repeatedly denied the defense’s
requests for documents viewed by Mr. Kim in the woeks leading up to the alleged disclosure.
See infra, Section 111-F. The government has also refused to disclose what addifional
information exists regarding the [N 1i:c covernment fails to cxplain
how the defense could possibly be expected to demonstrate that Mr. Kim had access 10 the
requested documents when it refuses to identify which documents exist regarding the

B 2nd also refuses to praduce the documents to which Mr. Kim had access

As the defense explained in its motion, whether the disclosure of the information
allegedly leaked by Mr. Kim could be damaging to the United States or helpful to a foreign
nation, and whether that information was closely held, are questions (o be determined by the
jury. See Third Mot. at 3. As part of his defense, Mr. Kim intends to introduce evidence that the

mformation contained in- was nol closely held, that it was already the subject of public

conjecture, and that the purported “intelligence” contained in the repon"
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could have been based on apen source materials or speculation.'” The documents sought by the
defense ga directly to these issues, as they appear to substantiate Mr. Kim's contentions
regarding the origin of the information and may lead to the discovery of other admissibie
cvidence. The defense thus maves to compel their production.

. The Situation Room Meeting

The defense moved 10 compe! the production of materials from a June 12, 2009, Situation
Room meeting during which the alleged disclosure was discussed, See Third Mot. at 11-13. in
its opposition, the goverment states that it has reviewed these materials and that they do not
discuss potential perpetrators of the alleged disclosures or contain any other exculpatory
infermation. See Opp. at 65-66. The defense withdraws that portion of its motion secking 1o
compel the production of materials related to the June 12, 2009, Situation Room meeting.

E. Electronic Security Profiles

‘The defense moved 10 compel the production of clectronic security profiles or other
documents demonstrating that the individuals who were permitted 10 access the intelligence at
issue had the security clearances necessary to view the report. See Third Mot. at 13-14. This
request was apparcatly based on a misunderstanding of the FBI's interview with Darlenc Bartley,
a document control officer at the NSC. Ms. Bartley stated that she provided the intelligence
report at issue to at least two NSC officials who were “not read-in” {o the necessary
compartinents, which the defensc interpreted 10 mean that those individuals Jacked the clearances
nccessary o view the report. [n its opposition, the government clarifies that those individuals

“passessed TS//SCI clearances” but had not signed certain non-disclosure agreements. Opp. at

"7 The government criticizes the defense for failing to provide it with publically-available, open
source materials containing information simitar to B Any such material that the defense
intends to use at trial will be identified in the defendant’s CIPA § S notice.

Freates-Ctessiteed [ TN Coxionts Subjoctte GEPA-Protective OTIET
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67-68. Based on the government’s representation that the individuals in question had the
nccessary security clearances, the defense withdraws that portion of its motion seeking 1o compel
the production of electronic security profiles.

The defense notes, however, that in this section of its opposition, the government
expressly relies on Fourth Circuit precedent regarding the meaning of “closcly held.” See Opp.
at 67. Whether information is “closely held™ is the second part of the test for “national defensc
information” cstablished by the Fourth Circuit in Morison, see 844 F.2d at 1071-72, the same
case that the government urges the Court to ignore clsewhere in its brief. See Opp. at 53, 55-56.
Like the phrase “potentially damaging,” the term “closely held” docs not appear in the wext of the
Espionage Act, but rather is a requircment impaosed by the courts for the past quarter century to
casure that the Act is not gpplied unconstitutionally. See, e.g., United States v. Abu-Jihaad, 600
I, Supp. 2d 362, 380 (1. Coan. 2009) (cxplaining that the statutory term NDI is “cabined by two
limitauons™), The government oflers no means of reconciling its apparent accepiance of this
requirement {(and its reliance on Fourth Circuit precedent) with its unprecedented rejection of
Morizxan’s other requirements.

F. Other Intelligence Reports Accessed by Mr. Kim

‘The defense moved to comped the production of other intelligence reports accessed by
Mr. Kim during the same time period. See Third Mot. at 14-16. As the defensc explained in its
nmation, the defense sought these reports for two reasons: first, to rebut the government's
contention that he acted with 2 bad purpose (i.e., allegedly to curry favor with Fox News); and
sccond, to permit the defense to reconstruct the universe of facts known to Mr. Kim at the time

of the alleged disclasure. #d
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In its opposition, the government claims that the defense confuses willfulness with
motive, arguing that Mr. Kim's access to other intelligence reports is irrelevant to the question of
will{ulness. Opp. at 69-70. The government also argues that it should not be required to produce
additional intelligence reports to refresh Mr. Kim's recollection because the events and

discussions taking place during this time period are not relevant to the charped disclosure. /d. at

4

D

The government misses the mark, for two reasons. First, although the defense does aot
agree with the government’s narrow conception of “willfulness,” the Court need not even reach
that issue unless the government is representing that it does aot intend to offer evidence of
maotive at trial. In its motjon, the defense noted that “several of the interviews condueted by the
FBI as part of its investigation indicate that the government believes Mr. Kim provided
information to Mr. Rosen in an attempt to curry favor with Fox News.” Third Mot. at 14-15.
The government carefully avoids this issue, claiming that willfulness and motive arc separate
concents without actually denying that it intends to offer evidence of Mr. Kim's alleged motive.
If the government intends to offer motive cvidence, the defense has the right to prepare for such
testimony and to seek evidence necessary to rebut the government’s proof. The defense seeks
such evidence in its motion, and the govermiment has not disclaimed the line of questioning
regarding Fox News that has been repeatedly employed by the FBI in its interviews.

Second, in the section of its brief addressing Mr. Kim’s “reasonable belief” that
disclosure of the information could be damaging, the government essentially admits (but does
not concede) that the defense is cntitled (o other intelligence reports accessed by Mr. Kim during
the same tite period that related to North Korea. According to the govermment, “the element

that the accused had ‘reason to believe the information he communicated could be used to the

i 0
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injury of the United States or to the advantage of any forcign nation’ is an “objective clement
evaluated on facts actually known by the accused.”™ Opp. at 59 (emphasis added). Whether the
reasonableness of Mr. Kim's belief is to be determined subjectively or objectively as the
government proposcs, that inquiry turns on the facts known to him at the time of the alleged

disclosurc. The facts known to Mr. Kim at the time of the alleged disclasure necessarily include

the facts that Mr. Kim leamned from the other intelligence reports that he viewed during the same

tme pericd T

B 11 content of the various reports that Mr. Kim accessed during that same time period is
neceessary, objective evidence of what Mr. Kim knew on June 11, 2009."" Thus, even under the
govermument's own intespretation of the statute, the defense is entitled to the other intelligence
reports accessed by Mr, Kim to determine whether he reasonably believed that disclosure of the
information at issuc was not potentially damaging.
V. Fourth Motion to Compel Discovery

In its fourth motion, the defense objected (o the government’s use of substitetions and
redactions without the Court’s autharization and moved to compel the disclosum-
- In its opposition, the government states that it has now submitted its substitutions and

redactions to the Court for approval under CIPA § 4. See Opp. at 73-74, 78. That representation

'® The govemnment also offers no other way for Mr. Kim 0 prepare for his own testimony, in the
event he choases 1o do sa, by reviewing the information that he was dealing with almost four
ycars ago.

31
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satisties the procedural issuc, but leaves open the question of whether the redacted or substituted

information is itself discoverabie.'®

The government has thus far refused to disclosc (||| | [ | RREERNGEGENEEEE

I S ot Mot
a3, As he defens cxplined in s morion, (RN N

are relevant and helpful to the preparation of Mr. Kim's defense, as the defense cannot

p—

A R, /| =t 7-10.

In its opposition, the government argues that the defense is not eatitled to the production

" “la]bsent some basis to believe that any of these individuals hadu
”’ Opp. at 75. But the government fails to explain

how the defense could possibly be expected to provide “some basis to belicve that [N
; Lo o * when it refuses to tell the dcfcnsc—

The very purpose of the defense’s motion is to obtain I NESEENNEN
“ﬂ'n arder to determine whethcrm._
a task that is impossiblc [ | | GG

The government also argues that the defense is trying to “force the United States to

choose between |GGG 2 the potential dismissal of

" The government characterizes this procedural issue as a “frivolous process point” to “belittle”
the government's approach to discovery. The governmuent’s substitution

without Court approval, for the reasons set forth in the Fourth Motion, is not a frivolous point.
Whether the government was agreeable (o an expedited classified discovery process or not, it has

stilt refused to provide| and has done so without Court approval.
Nothing in the discavery process to date preclided the government from secking a ruling from
the Court, and the willingness to engage in expedited discovery does not excuse the government
from secking Court approval for any substitutions, which it nay now have done after the fact

¥)
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the indictment.” Fourth Mot. at 76-77. The defense is trying to force no such choice. The

defense.did not choose [N, T f:ct that JENNN
_docs not obviate the defendant’s right to determine if
A -
povernment’s supgestion that the defense has some other motive is without support and is
irrelevant 1o the issue. The govemment’s further commentary on the defense’s decision to
interview government witnesscs only affer it has received all relevant documents is similarly
beside the point. 1t is the defense’s chaice whether to interview before or afler receiving all of
the discovery in a casc. Indeed, discovery thus far has proven that witnesses interviewed carlier
may have to be re-inmterviewed on the basis of new information. With respect to--
the defense cannot be fairly criticized for p@stponmgm
I N 7 dcfensc is not trying
to force the governiment to do anything other than produce the cvidence to which Mr. Kim is
entitled to prepare his defense.
CONCLUSION
Ior the foregoing reasons, the defendant’s motions to compet discovery should be

granted.
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