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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA
V.
STEPHEN JIN-WOO WM,

Pefendant.

DEFENDANT STEPHEN KIM'S FIRST MOTION TO COMPEL DISCOVERY
(REGARDING ADDITIONAL SOURCE DOCUMENTS)

Defendant Stephen Kim, by and through undersigned counsel, hereby moves' this
Honoruble Court for an oxder compelling the govemment to produce the discovery iaterials
described herein, relating to additional source documents for the charged disclosure in this case.
This motion i wade parsuan! o Rule 10 of the Federal Rules of Criminal Procedure as well us
My, Fiin's dght to exculpatory informuation as son torth in Braddy and its progeny  See Braedy v
Maryland, 173Uy 8iiitely
i. Intevduction and Relevant Facis

Mr. Kim is chaspedt witl one count of disclosing nationa! defonse infornation 10 one not
eatitled o rocsive it in violation of the Espionage Act, 18 U.S.C. § 793(d), and unc count of
making false statements to a federal official in violadon of 18 U.S.C. § 1001(a)(2). The
Indietment zll)(;gt's that “in or sbout June 2009, Mr. Kim disclosed the contents of a classified
report “eoncening intelligence soarces andier methods and intelligence about the military
‘I'hcdcfc;;sc; 51;1; li;‘ccwpamlc motions to compel discovery corresponding to the
categories of requests previously made to (and denied by) the government. The defense is also

filing & seprrate motion regarding the government’s practice of redacting and substituting
discoverable infurmation without seeking the Court’s authorization.

Feestaretmsttcd TN b oct-ter G arbrotontive.Order
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capabilitics :mnd preparedness uf a particular foreign nation” 1o “a reporter {or a nattonal news

organization.” Dkr dat 1

During discovery, the govemment clarified that the “classified report” referenced in the

indicement is |G o3 0-0o, IO -+ ing

The government also confirmed
that the “reporter” referenced in the Indicunent is Fox News correspondent James Rosen. At

approximately 3:16 p.m. on the altermoon of June 11, 2009, Mr. Rosen reported that North Kores

In a nutshetl, the government alleges that the Rosen article contained

“nuticnal dcibzm\e infhrmation” {“Nl')!"),--ma the souree document for the Rosen article,
and M1, ko wag the o who disclosed the information contained iu-tn Mr. Rosen.
Althougls the pavernment alieges thal Mr. Kim copununicated the contents uf- 1o
M. Rosen on June 11, 2009, Mr. Kim is not charged with providing & hard copy of the
inteligence report, or any other document, to Mr. Rosen. Mr. Kim is not charged with
disclosinp classified information to an agent of a foreign goveminent, or (o anyone else seeking
to harm tze United States. Mr. Kim is not charged with accepting money, or anything ¢lse of
value, from Mr. Rosen in exchange for the information. Mr. Kim is not alleged to have stolen

any materinl from the govemnment. Rather, it appears that the allegation against Mr. Kin is that

? As used thrqughout this Motion, the p}n'ase-mfets to both the muai_

I :cocsscd by Mr. Kim as well es prior iterations ol the sarno
intelligence produced by the goverument in this casc, such as the undedyiog]
and earlier versions of the intelligence report.

E—
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he grally disclosed the contents of -m Mr. Rosen on June 11, 2009, and that he did so
willfulle,

To prave that this disclosure took place, however, the govermment will not rely on s
recording or videotape. or any other recard demonstrating the content of the alleged
conununications between Mr. Kim and Mr. Rosen on June 11, 2009. Instead, the government
will contend that only a limited number of government emplayees sod contrastors had access to

-cm June 1, that M Kim ad Mr. Rosen were in contaet with one another on June 11,
and that the content of the Roesen article mirrors the content M’_“1 In facy, to conrvict Mr.
Kim, the government must prove tlm&-was the source document for the Rosen article,
bs:causc-is the only intelligence report containing (he relevant information that the
goverument alleges Mr. Kim acoessed on Junc 11, 2009. For that reason, any evidence tonding
to show that the Roscn anticle was bused on some docurment othes m—is cxeulpatory, us
the goverunent Juos nof allege that Mr. Kin aecessed or diselosed any other document
contaimit e saue or similar informaton,

O that basis, the defimse asked the govenunent (o produce uny otier inelligence soports
or other documents existing ss of June 11, 2009, comaining the same or similar infonuation ag
that contuined m-;m the June 11 Rosen article. The existence of such documents is not
mersly « hypothetical concern. As describad more fully below, several of the documents already
praduced by the government in this case domonstrate that government employees were aware of,
and had relied upon, intelligence materials other than -wutaming the same or similar
information. These documents are “relevant and helpful” to the defense not only bucause they
tend to disprove the government's theory Lha&-was the only possible source documoent for

> The defense does not agree that the Rosen article mirrors the content of- ‘There are
significant discrepancies between the two documents.
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the: Rosen article, but also because anyone who accessed the information reflecied i the Kusen
article whather m— or some other intelligence product could have provided that
information ta Mr. Rosen,

‘The specific dizcovery reguests dended by the povernment are described in detail befow,
The povernment’s refusal 10 moduce these documents has left the defense with no choice but te
move this Court fo compol their preduction,
i1 Fegal Stuindard

Chis otion to cornpel discovery is made pursuant 1o both Mr. Kim’ s right to exculpatory
information us set forth in firady und its progeny and Rule 16 of the Federal Rules of Criminal
Procedure.

Under Brady, the defense is-entitled to any information “that is ‘favorabie o the accused,
either bocause | 1s exeulpatory, or beeause it i9 impeaching” of a goversment withess 7 [nited
Sty v ey 448 F 3d 460, 4306 (D.C. Cir. 2006) (yuoting Strickler v Greea, 577 LS 203,
ISERX G99y e proszuution’s Brady ehligations meiude not ouly o duty 1o disclose
cxvulpatery nformation. but alse a duty t search for suel ntormation See Unted Staues v
Brooks, bod F2d 1590, 1802 (1.C. Cir. 1992y, Unired States v Seyavian, D33 PRI T 18
(0,000, 2002).

Under Rule 16, the defense is entitled (o uny information that is material to the
preparation of the defense. See United States v. Marshall, 132 F.3d 63, 67 (D.C. Cir. 1998).
Docuents are material to the preparation of the defense if they heip the detense uscertain the
strengibis and weaknesses of the government's case or gid the defendant’s efforts to (1) prepare &
strategy for conironting damaging evidence at wial, (2} conduct an investigation to disoredit the

government's evidence, or (3) avoid presenting a defense that would be undercut by the
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governmient' s ovidenee, A4 see also Saiavian, 233 FR.D. at 15 [T he docnments nead not
direcily relite to the defendant®s puilt ur funocence. Rather, they simaply must pisy an importan:
rofe in uncovering admissible cvidence, aiding witness preparation, corroborating testimany or
assistnig unpeschment or rebuttal.” United Stares v. George, 786 F. Supp. 1113 (D1 CU1991)
{internad quatation omitted). “The language and the spirit of [Rule 16] are designed ) provide to
a eriminal defendant, in the imterest of fairness, the widest possible opportunity t inzpect and
recetve such prderiids in the passession of the govermnent as may gid him in presentmgp his swde
of the case.” Lapped States v Peindexter, 727 1, Supp. 1470, 1473 (DD 1980,

Beciuse the government's vase against Mr. Kim involves classified information, the
defense expects the governmen( (o assert @ nationad sceurity privilege as tr sumie o the material
descrived in this Motion. A defendant secking clagsified infonnation is entiled w any
wformation that is both relevant and “at least ‘helpful to the defense of the accus=d ™ United
Sics P, B02 1 A6, 62y 00 Cal 1989 wquatiag Rovjare + Disied Sraies, 353 1ES
S T demenstrate tha the information s at east helpful” to e propliating of the
detense, i derendent st siiow that the Tnformation Is not st theorchonily rejevant it alss
“uvefitl 1o comnter the government's case or t bolsier a defense.” United States » Aref, 333 F.346
J2. 80 (2d Cir. 20085, *To be helpful or material (o the defense, evidence need not rise o the
leved that would wigger the Government's obligation under Brady.” fd.. see aiso Mcjia, 448 F34
ai 45657 ([ Unformation can be helpful without being ‘favarable’ in the frady sense.”)

{5 & vase such as {his one involving cleared defense counsel, courts traditionally “err on
the side of graming Jiscovery to the defendant” and “resolve| ] close or dithiculCissues m his

favor,” for 1wo ressons, Poindexter, 727 F. Supp. at 1473, Firsy, in light ol the procedures yet (o

take place under ithe Classified Information Procedures Act (“CIPA”), the only question

TrentasCiassisiod RGN o ico o Sutjrct-to-GlA-Lratactive Qrder
5
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presoitly betorethe Cow bs whether the (ntonation soughn by the defence shonld be disciosed
focbarad detense counsel, not whether the information vl be used ar wisi. | Hlecause of the
UIPA process, the Court will have an opportunily to address once again the issue of the
tusteriahty of classitied dosuments that have been produced and their use as evidence” before
trigl A2 sec also leprge, 786 F. Supp at 16 0.9, Sccond, the Court has already catared o
protectve arder in s case, which mitigates any concerus abowt the potential for any
sranihieorred disclosre of Glassifiod informatien Sec Grorge, 786 1. Supye af to & n 70 For
the e veasme any close guestion should be resolved in Mr Kimy's fava
Hi. Specific items Requested

A Additional Intelligence Repors on the Same Subject Matter

The delense previousiy requesied any intelligenee reports created between April 1, 2009,
amd June T 2009, iddressing the same topics s those described in.and the Rosen
bele an D 8o T B wt V3 Lhis reatiost was hased on o seues of documents preduced

IV e pevermitens fdeseribed o farther detail i the sections below) plamly tndising zlmm

.wm ot the only tellipence iopuit di:;vussiugm
I - 1< |1 0.

In: an1 effort 1o narrow this request for the govermment, the defense provided 2 listof
topicrs rebued 10 Nerh Korea that il censidered “relevant and helpful” 1o the preparation of Mr.

Kim's defonse. This list clasely tracked the countents of -and the Rosen article. The

dofense regues ted, Ko example, intelligence reports created between April 1. 2009, and June U

2009, discussing “Nor Koren's |

“"Ihe defense’s June 22, 2012, discovery letter is listed as Exhibit 10 in the government’s notice
of filing of discovery comespondence with the Court. See Dkt. 80. However, il the Court has
any difficulty finding the letler, the defense notes that in ifs copy of that filing (and perhaps the
Court’s as well), the June 22 fettor actually appears under tab 9.

TrestasGiascisied TGN oo Suijest. o CLBA Erataciive Order
6
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That, of towrse, 18 the subjent of the Rosan article. The defense also xcqucsu.d any intelhgence

repoits created between April 1, 2009, and June 11, 2009, di

el o 227 Jescribed in the Rosen

ariieie

Witlont suy sabstantse explanation, the government denied this request stating th it
“ealls 101 the producton of clagsified material 1o which the defense is not entided.” Dkt 84, K.
Fasar 70 The Cofense now moves the Court to order the production of the specified teports.

e relevance and helptulness ol these additional intelligence reports o Mr. Kiw's

defense e sbvione . Ay described abeve the gavernment’s theory of the case is that the Rosen

arlivie o ueand oo the contents of accessed by My, Kim, and that Mr, in was the

QLY PO e Both e ystu.d‘-uml commumicuted with Mdr. Rosen on June 1 2064,

Por that roaran, e government's investigation has focused on those individuals who tecessod

-priur tu nubiication of the June 11 Rosen article.§ Any evidence that the Rogen arficic
vas based on intelligence reports other (imn-is therefore exculpatory, as lie govermuent

has not alleped that Mr. Kim dizciosed the contents of any intelligence report other thann
“The specific lopics tinxt t}m cafsmc considers “relevant and helpful” to the preparation of Mr.
Kim's defense e he found on pages 2-3 of the June 22 letter. See Dkt. 80, Ex. 10, at 2-3. The
topics are listed as sub-items (a) through (k) in the defense’s first discovery request. The detense
specifically moves the Court to compel production of all futelligence reports creatud betwern
April 1, 2009, and Juue 11, 2009, discussing any of the listed topics.

recently acknowledged, alter
had also becv included in a

T hc sovernment was foreed te expand its investipation w!
& Pﬁﬂ g
: , Uigcm,c contained in
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to M1 Rosen  Such evidence wouid also likely expand the universe of individuals who may
have disclosed classified material o Mr. Rosen, s anyane with knowledge of the wmimmation

coptained in the article could have been Rosen's source. The defense cannat prepare this casc

for trial withoui having access to any additienal intelligence reports concerning any of the
specific fopics discussed in the Rosen article, namely North Kuma’s,—

3. The Daniel Russel and Jeffrey Bader Malerials

Tovadditton W coquesting any intelligence reports from the relevant tine peood discussu.y
the tenics addrossed in the Rosen article, the delense also requested specific imelligonce reports
and refated docemcnts refercnced by government withesses duning the investigation  Lhese
speciite squesis are described in the seetions belows,

! June 11, 2009 Fmail from Daniel Russel and Related Source Materials

Che dvfenss requested production of additional infounation regarding an ol provided
tathe PR B Doviel Russel. thie Nationad Security Couneil (NSC™) Dircoior for Japan aud
Fare  Diging b Avgust 10, 2009, interview with the FBIL, Mr. Russel provided agents with an
erut that Be sent b three NQC calicagues (Tom Donilon, Matthew Spence, and Jetirey Bader)

at $:59 am. on Jone 11, 2009, more thin six hours before the Rosen article was published. See

5. 3 {6/1 149 Russel Ganail). Mr. Russel’s emai [ TRGGGiER

7 The defense speaks in terms of additional intelligence “reports” concerning auy of the tapics
discussed in the Rosen article because there is no reason to assume that the article was based on
ane, zud only ong, in roe report. The goyermment may scek (g prove at trial that the article
was based on [N | But there is
nothing about the Rosen article itsel{ or the discovery pling that the
article was based on oue, and only.on H0C 19
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Td. Yet Mr. Russel sent this emnail alinost three howrs

before he first acmﬂ@d-mwﬁng that tie email must have been based an some
document other thm- See Bx. 4 (Bxcerpt of Access Records for Danicl Russet).
. i deionse requested an unredacted copy of the Russel email, as well as any intelligence
reponts oo ather mwerials relied upor by Mr. Russel (01 anyone working at bis diregtion) 1o
identify and discuss ugam&m DKL 80, Bx 10, at &
9. The government denied this request, stating that it “calls for the production of classitied
material (0 which the defense is no* entitled.” See Dkt 80, Ex 16, at 3-4. The defense now
moves 1he Uourt io arder prodeetion of these materials.

The faet that the June |1 Russel email is “relevant and helpful® 1o the defense should be

plam. O its face,

. The email was teensmitted by

br. Russe} almaost ihree hours befure he first awc&wd- demonstraung that -

_»Mﬁrwvax; Mr. Russel states

farred 10 some doctunent other than

- 1n Jight of its content, there is
no areddible basis for the government's refusal (o produce an unredacted copy of this email, as
well as any intelligence reports or other docunents upon which it was based.

The requested documents are also “relevant and helpful” to the defense in rebutting the

government’s claim that the information contained in the Rosen article was “national defense
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infonnation.” Mr. Rugsel stales in the June 11 email that

That stwement suggests that there was nothing perticularly surprising or
damsaging about the information allegedly disclosed to Mr. Rosen, i.e., that North Korea
R R N r. Russel also describes Notth
- contrary to the allegations in the

s -

“intellipenes shoat the militery capabifitics and preparedness af a partichlar foreign nation.” as

Kurca's

Indictment - that North Fores

alleged in the Indicunent. Any inteligence reports or doctments reviewed by Mr. Russel that
tend i substantiate this view are thus “relevant and helpful” to (he defense, us they undermine
the governmen’s claim that the information allegedly transmitted o Mr. Rosen was “national
deferse informaton
2. Jeffrey Bader Materials
Based on the coment of the June 11, 2009 Russel email, the defense also requested “any

addlitionad eomails o or fom ML Russel, My, Donilon, Mio Spance. and Mr. Baded e June 1,

7.‘2(}59, replying o, forwarding, ar discussing North Korcan S CPR .
_DKL 80, Fx. 10, at 9. On August 27, 2012, the government advised the
defense that it had “identified only ane additional email™ salisfyiqg this criteria. See Dkt. 80, B);
16, at 4. A heavily redacted copy of this email - o message from Jeffrey Bader to Mr. Russel,
Mr. Denilon, and Mr. Spence at 106:05 am. on June 11, 2009 - - was produced to the defense on

August 42002, Nee Ex. 5 (0/11/419 Rader Email}.

1ike the Russel email, Mr. Bader’s email appears to address thc-
-cfmw 1o by Mr. Russel. Mr. Bader states, “Danny had captured it

10
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very well. Oinlv thing I'd add is. " The rest of the email i redacted. For the same reasens
discnsecd ahove with respoct to the June 11 Russel ematil| the defense therefore moves to compel
the production of an unredacted copy of the June 11 Bader email, as well as any intefligence
repicrting or other materials relied upon by Mr. Bader, or anyone working at Mr. Rader’s
direction, o draft this email,

Fhe hine 11 Russe! email alse states tat it “reflects [Jeffrey Bader's] thinking as well as

mare” e U T he dotense therefute mowes o compel the production of any intethgence reports

wned by Mr. Badar 1o analyze or assess ih@”
_wfm red 10 in the Russel email. The discovery provided to the defense makes

elear tha the govermment maintdng records reflecting the variows imulligence repors accessed

ar othar dormnenis s

by eaci individual povernment employee. H necossary, the defense moves the Court to require

e e e e o rewotdy G detarnnine which imeliigenae reports pested to Nerth

¢
b

Forr were e s o be M Bader and Mr. Russel during the ielevant time periad.

Dhneng lis Aupust 11, 2009, interview with the l*‘}i{,—aisﬂ indicated that

—in an emil sent OH_S&? Ex. 6 (FB1-302 for— On
that basis, the defense requestad production of the‘— cinail, as well as o

list of wlf tecipicms of that email. ¢ List of all recipicnts of a related email seat by“

o» I, - - »~+~<o<icd <o of [

—— - 3
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cnmil” See DR SG, Ex. 10,28 7. The government denied this request, stating that 1 “calls fur
the production of material to which the defense is not entitled.” Dkl 80, ix. 16, at 5 (emipliasis
added). Nutably, the government did not claim that this request calls for the production vl
clasgifled muterisl w which the defense is not entitled (as it did for soveral other reguests), so any
heightened stamdard of discoverability applicable (o classified informatinn does not apply to ths

reuest. The defense now moves the Coust to order the production of these documents.

i"ha- rrternads are “televant and helpful” w the preparaticn of M Kin’s detense

for many of Qe s reasons as e June 11 Russel and Bader materiais, During his mierview

with tho 1131, [ marect oo N

} idivated, in ather words, that tie same information
contained in -va.-; aisy contained in an -ﬁmail I"mmi
B Rensel then provided the interviewing agents with o cupy of ao cmail

wihich was :xm;xzu‘cm.ly
e ennail frons SRR see tx. 7. eanail suatcd o

severdl el disutbution lists at

.‘ - a fact not

lost on Mr. Russel himself. Agcording to the FBI Agent’s Notes from the interview, Mr. Russel

* On June 22, 2012, the defense withdrew its reguest for an unredacted copy of —.
“ﬂ cmail “pending our review of the materials requested above.” Dkt 80, Bx. 10, at 7,

Because the government has deaied our requests for the related ials, the defense

now maves 1o compel produetion of an unredacted copy of the email as well.

Gontsas Subjsci-to-EiPAPTotective-Quder
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stated that the —NSC would have recetved email imm-and the

arformation contaned m-ﬂxcmtbrc “would be info already known to tham ™ Ex fat 3
(A gent’s Notes for Interview of Daniel Russel). Mr. Russel (and others) had thus already

learmied the same information allegediy leaked to Mr. Rosen b:f- almost two

nionihs hsj’ggrg-m issue i this case was written.

amnait and the underlying documents upon whicli it was based {such

ut the re Userefore “relevant and helpful™ 1o the defense i that they

tend toshow that the same information contained iu_was also comained 1t least two

widely-distribited emails fmm— Such informatiou points not only to the

existence of addilional source documentts, but also lo other potential leakers, as anyone whe

d have disclosed their contents w Mr. Rosen.'" The

.,um Aot dansaping to the United States o helpful to a foreign nation, as“
- widely known almost twe months prior 1o publication of the Rosen article. The

- materials are thus alse “relevant and helpful” 10 the defense in demonsirating that the

infonmation contained ig) not “national defense information,” as the government

alleges.

camail (albeit ip redacted form) but refusing 1o pr
cm appears to have taken the posmnn that the

email is discoverable i anadl is not. There is no principled or logical basis for
this distinction, as thef émail agpears to quote directly from the sil, and the
content of the two emails is pﬂcaumhly similer,

10 s reason, the defense-also requested lists of all recipients of m_
%aﬁs, as the exteril of their distribution goes directly to whether the information
cantained therein was “closely held.”

13
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4, Additional Daniel Russel Muterials

‘naddition to the June 11 _ Mr, Russel aiso appears o have identified
anather potential source docwnent during his interview with the FBI, alihough the copy of the
FBL-HOT Tor -t interview provided to the defense is heavily redacted. Given the various
Statmentoanade by Mr Russel and the importaice of those gtatements (o Mr Kim's defense, the
defene rquested unedacted copics of the FBI-302 and FI3J Agent’s Motes froms Mr, Russel's
Augna P00 Inerviey, See Dk, 80 By, 10, at 1 Phie povernment denied trs request,
siatbn i 0 salls T the production of classificd and unclassified matertad 1o which the
defen e is ot entitled,” Dk, 80, Bx. 16, m S, The dofense now moves this Court 1o neder the

production of varedustad copies of these decuments

According o the FBI-302, “Russel indicatod SRR

s L L e _ I o PRI, i e A |

Exooe The next sovernd lines of the 302 are redacted. The 302 then discusses the

.‘mm} Jdeseribed above, The entire paragiaph tuilowing that discussion is redacted. The

aeaonpauying FBl AgentCs Notes fur the interview wre also littered with redactions. See Bx. &,
The unredscied portivn of the 302 plainly indicates that Mr. Russel ideatificd another

. . ,' ; ) B aining infomlation

M Any description by Mr. Russel of that documer, as well as the

undetlying dvcument itself, is therefore “relevant and helpful” to the defense, as it tonds o

docunent from ]

disprove the government’s contention that -vas the only source document for the

information contuined in the Rosen article. The defense thus moves (0 compel the production of
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an unredacted copy of the FBI-302 and carresponding Agent's Notes as well s a copy of the

repar trov | i :cntificd by Mr. Russel."
5. Additionsl Reports Identified by [ AT
The deiense requestedd the praduction of three poteatial Ysource documents” for the

Rosen article wdentified at the request of Mr. Russel by—
—-—al the time of the alleged
disclogns, Vo DR 91 Bx 3, st 20 This request was based on the FBI-302 for an interview
with _c.\n September 16, 2010, during which-qud that “on the day of the
ieak”™ M1, Russel snowed him “a printout of the article wirich contained the clussified
infurination” and requested thai he “attemnpt o identify the source document for the article.™ Hx.

9 (FB1-302 for ‘ aid thet b SN R ¢ << do = the

icak and onduacted a search l'c»r_ he had already provided o Russel, as Russel felt he

arcsty eviewet N R — T

cluimed st B ilentified three reports™ that he felt “had similar inforiation” o the article, b

could nat remenber during the interview whether L Il tn

the basis of —slalc‘.mcms, the defense rwum@" he identificd as

containing information stmilar to the Rosen article.

[n response, the government stated that it considered this request rosolved, despite ti

fact that it hay vet w produce any of the three reports identified lyy- See Dia. 91, Bx. 6,
w2, Citing the FB1-302, the govemnent stated that “‘any source uunerial-iﬂmﬁﬁw

" The detinse has no way of knowing whai has been redacted from the Agent’s Notes or the
paragraph following the discussion of the I cooail in the FBI-302, but gencrally objects
to the government’s repeated practice of redacting large portions of discoverable documents
without secking authorization from the Court pursuant to CIPA § 4. This issuc is addressed in a
sepswrate metion ed with the Court today.
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icst s it IR -ct s G194 et O
wattlg fave beon destroved consistent with policy.” 14 The goverament then noted that, en July

172000 iChad praduced a classificd email string “m!i&cung—effum to

identify the souree rmgtcrial for the classified information contained in the June 11, 2009,.

-fd According to the government, “{tJhat email indicates that the

only suuree document identified for (he imelligence information at issue in this matter .. is -
I

Congrs e ths aavermnent g esponse the email string provided on July V70002 aves
pat bt deletae s request, Dae one thing, the emails produced by the povarmment are
dated fune To, 2009 - five days afler the alleged disclosure. See Ex. 10 (6/1609 |
cmaril $he M2 for _imm-view, by contrast, sfates quite clearly that —
identified the tace reports “the same day as the lesk.” Ex. 9. The FBI-302 also says nothing
about iy efTortx e idenidfy souree da&:umwts_
Tothe conpany aecurding (o the 3”2,_37&":4:; tasked with idéxti!}ring source documents
por b il Caryulass, B2 And, perbaps most imporsmtly, the discovery provided o the
defeme taaae mdivates xim&'—muld 1ot have been one of the three reports idemtified as a
poiential source coctmaent by—Acuurding o the 302,_“oonducwd a search
inr e 1oponts e Dad already: provided 1o Russel, as Rossel felt he already reviewed the souree
report earlier i the day [the day of the leak|.” Jd (emphasis added). Yet -Was not o of
the repaorts that-md already provided w Mr. Russel, as Mr. Russel amsed-
himseli clectronically ;«ia f COmPRILST program callcd_ see [ix. 6, and there 55 no record

of -c'lccu‘(mical%y acccssmg-prior to the publication of the Rosen article. See

o 1 {Access Records fm’-

‘MQWW'
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The defense thus moves the Courl 1o order the praduction of the thyee intelhgence
repetds vlentitied 'ny- 28 containing shinilar information (o that contained in the Rosen
article, as well as any addidonal crmad conespondence or other documents related m-
effona o sdentify the source document that have not already been produced. These documents
s they tend 1o show th.‘l!- wis ot the only
passile siree Gortmen for the Rowen ariele, T the event that (he povermment is unable to

retrieve e (o and copy eeports provided o My Russe] hy- e definse netas the

G yoverpment moindng reconds raeking the varisns intelligence reporte sceeased Ly o

e relevint and helpfin’ w the de

individood povernmuot emplovee 19 the hand copies are no longer available, the Jefense moves
o comped the praduction of an ageess log dosumenting the intelligence reports viewed by TS

I on June 11, 2009, as well as capies of the reports related to North Korew that were uccessed

’W‘ oy tha dagze

i The 2041 p.m.— and the Prosecution’s Manipulatinn of the
-0 T ime”

Uy oo crnper 3002000 the gavemeeot sckinewbsdped Jer the fivst true that aa“
m«:umining the same formation allepedlv disclosed o My
Rosen hid been crronlated 10 dogens of previousty-undisclosed gavernment employecs prigr 1o
the prblication of dic Rosen srticle on June 11, 2000, See Dk 91, Bx. 4. The history o the
defense’s request for mty-‘mmainin@ the same infonnation us the Rosen article was the
subject of i sepirte discovery letter from the defense. See DRU 93, Ex. AL In biet, the
governnent previousty denied the existence of any such [ . 219 the FRI weat so faz as to
iry to C£Dxl‘~'im“, that be was nustaken when Le assented in his

intervicw the (I has been drafied based on the contents of [ R

i 17
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Interviewing agenis adw«‘cd- the United Statesy Intelligence
Community has 1eviewed all available mteliigence weports and
apeit source reporting and determined the only place the
intelligence cuptained in - can be found is in [ I o

i3 drufied forms and in the Fox News articte.
See FExo 17 at 34 (FRI-302 for ). As it turoed oul, bowever, both of these assertions
were fulee U November 6, 2012, after tepeaterd defense requests, the government finally

Produced a— contrining: the sane information a8 the Rosen article, Nee Ix. 13 (12:16

r . [

As ene mipht imagine, the sukden prodacnon of o [ ERREE 1o which Mr, Kim did not

have georss conliining the same information as the Resen wticle prompted a number of
additione] discovery requests. On December 10, 2012, the defense requested additional

doeuments related to the JJRIIEIIN including « “longer” version of the (RN t=« SENEEN
M, Brouyht with hint to an mierview with the P concerning the alleged

disciosure in this case ' See Dis, 93, v, A Acearding m—‘ this lunger version at'the
— was v onfated teseveral mendors of the inteliigescs community al 241 pa on June

PE, 2009 over baid en hour before the Rosen anivle was posted on the Inferuet. Ex. 14 at 7 (FBL-

302 fm:_), The 2:4 ;mn,— reporicdly contains a more tharough
discussion of “information devived fmm- and uther gourees.” another clear indication

"’ role in the diseovery of lim_ is actually quite instructive regarding the
inadequacy of the government’s discovery procedures (0 date. Despite multiple defonse requests
for any Intelligence report, | or other document discussing the same information ax
Bl and the Rosen article, the government apparently failed to discover that a.*
cxpressly based on was cireulated to several dozen goverunent cmployees by email on
the afternoon of the alleged disclosure. As the govemment explaiped in its most recent
discovery leter, it only becane aware of the because happened to bring «
copy of it with him to his July 12, 2012, interview with the FBL 94, The fact that a
key, exculpatory document in this case was only discovered by gheer fortuity more than two
years into discovery raises serious concerns about whether the government has adequately
scarched for and produced all exculpatory materials in its possession, custody, and control.

1%
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that [ v not the onlv decument in existence on June 1, 2009, discussing Nort Koyea's

IR /¢ (s wddcd)

On that basiz. the defense requested production of the 2:41 p.m,- as well ag the

el calating that dral, the “other sources™ upon which the drart was spparently based, the

identits of amvne “who distted, edited, viewed. or received this version c)f- prior t 3:16

P en June i1, 0097 and any related correspondenice, DR G50 Acat 3 The day afier

tevetving e regquesss, the povernment desiod then staring thar they callad for “the production

ot el atied renteriad to which e delense monon eatitled T 10k 84

B d related

Phe povermnent’ refusal was based on its claim that the 2:41 p.m. g8

materials are not discoverable because they “post-date” the “cut-off time.” As used by the
]

govermnent duning, disoovery in this case, the “cut-ot¥ time” 1efers to the lutest time 2t which an
individiiad conh? have nccensed the intel Lienee and served as & source for Mr. Rosen’s anticle.
Fhe pevernneent has altempted 1o pse e teut of Cime” as a meatis to fimit discovery theoughout

i cnec, DU me Do gover et does s ot have any divect proaf of the thee & wlich My Rosen
wotnad v ohaned e msformation reperivd us lis aricle,
Sinve the beginmng of discovery through Roversber 29, 2012, the povernuent

commistently mainteined that the relevant “cut-0l? time” was defined as the first knowe: time of’

publication of U Resen article on the Internet, which was otiginally defermined to be 3:24 pan,
See DL S8, Bx 1, a 1-2. The government confirmed this definition as recently as October 2,
2017, when st explained that it was changing the “cut-off ime™ of 3:24 pan. to 3:16 p.ai. “based
wnt now teconds which show that the box News article containing [ihe intelligence at issue} was

published on the Internet no later than that time.” Dkt 91, Ex 2, at 2. Delense counsel did not

dispute the fact that, absent dircet proof as to the ime that Mr. Rosen obtsined the specilic
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inforration ot issue in tis cuse, the anly time that one could be certain Mr Rosen had the
mformation would be the time of publication of his article. Anything else would b speculatiun,

Yol when the government producmim and related materials on November
O abriptly shifted course and ruvoked a new theary. For the first thine, the government
shimied the " arof7 time” should be 2:21 p . based not on the publication time af the article,
Siiteer naifere e one-dine emad] sentat 207 poon from Fax News repottar Magar Garrete Lo
Desse Ve Desoeeh w the Nationa! Security Counedl, Sve Di V1 Bx 4 a0 2 B thas alieped
caith Garres rivived MeDenouph that he shoehd expueet a phone eadl fror g coltegur, Sames
Resen. whoe has some “very good stuff on North Karea.” Bx. 15 (6/11/09 (fiahﬂl—l\dcﬂmmugh
Faail) NMr Garrett did not stalte what this information was, nor did he indicate whether
relaied tn 11N, sanctions, o ouclear test, Kim Jong 11's health, or any of the other North Korea
wopte i Vi Romeny was purzuing s e e,

T e veminent’s ohrupt decision to clinge the “ewt-oft thine” trom s 1o pan. (betore i1

e B very 1‘:{— o 271 pan dafle - became o discovery msye) is o

s ent siempt o avoid producing plainly discoverable documents e this cme The
povenment s revision and manipulztion of the “cut-ofl tie” o hmit discovery cannol be
sustained, und lze Court should order the production of J R cirowated at 2:41 pm. on
June 11, 2000, as well as the related documents described wbave. This is for three teasons.

First, the alleged 2:21 p.m. el cited by the government as the basis for ite revised “cut-
off time™ fails s cli short of establishing that My, Rosen bad obtained the information that Mr.
Kim e chanted with disclosing by that time. The alleged 2:21 pam. email does not specifically

mention - let alone seek comment on - the specific information contained in [ NGTNNGGGN

_&m Rosen article, or any one of a number of
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other vorth Bancasrelated stories thu: Rosen was apparently working on during the came time
pariod © There 1s no other evidence to corraborate the govermment’s spceulation about the
content of this cinail, despite numerous interviews of NSC personnel by thie FBE At wial, the
fzovermnent ey well argue that the 2:21 p.n. Garrett-McDonough emaid deinonstrates that Mr.
Hese aad sizeady obtained (he specitic infornntion tuat Mr. Kim s chaped with diselosing by
HuCirne But ihis et will be contested. and the govermment cannot unibuecadiv voposs tie very
Drerenr s i e o prove i erder o it discovery

> comy the tining of the povernment’s decision to revise its “eut-off e 1 fughly
atgpect. The govermment {frst produged the 2:21 pan. Garreni-McDaonougl, cmail almost two

e

sears dea, o March 14, 2011, See Dk 58, B 14, During the various rounds of diseavery snd

nteet ansd-conter sessions betwoen March 14, 2011, and Novenber 30, 2012, the government

T

N er e bt Gt the “cat-off time™ should be maved up frome e pare w7 0 pan

Cooiboromak To the condrery. the government did not cite the 2201 o emal we

04

Videter o e appaapriate “cut-off time” in this case until November 36,2801 the siume day

LA

that i piodueed 1 FRE-302 confinming e existence of 2 “hmg*x"m cuvciilnicd at 2!

ERRTE T

- T s R
overument has refused 1o produce.” The 2:41 pain. version ot the [T

e owhichi e g

there {s 1o mcimmcm in ar;y of Uu: dacmmms produccd by the governruent in this vase that the
“very good stuff” referrod to in the 2:2]1 p.m. email meant the contonts o as upposed tu

any of the other topics that Mr. Rosen regalarly covered during this tine period.
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wits Qe aronsvemple under the poverniment’s poor “cut-off ume’ ol 3. 0o p e, but

i

1.

carverenihy Sl just aaside the newiy-revised “cat-off ume™ of 2:21 pa
Third, even if the Court were o aceept the government’s revised “cut-off time,” the mere

{aet st the “longer” version of Lhe— was not circulated unti! 241 pa decs not mean

v Kini's

*

e contont g e documient is not Trelevant and helpful” o the preparation of L

doelouie Baebar seliied emadl correspmdence produced by the povernineny, trere s reason o

Deliove thar e d) u.n‘..- contemnsd sttements :‘q;:&:dmg“
— “eomfidence level™ in the irteliicencc neportings

cunm:lwd" See Bx. 16 (6/11/09 [ Bmail). Such statemenis g divectly to whether
the intormation contained in.- was “national defense information,” a lopie sddressed maore
fuliy in the defense’s separate motion to compe! discovery regarding NI and vidlfubness. See

G TRt o Uanpel as 9110 Moreover, e time Wit o docament vy cronled i nata

ooy far selevanen, as e sovermment seems (oassunse [ someone othest then WD Ko ventan

“inexchanpe for e infonsisbon provided

s b fames Rusen tonermosw pegiestig o favas

G on e R 009 fe one wehd deny et the emaal was discoverable even though it was

sentonver e vaars after tie licped leak. Fur the same reason, merely stadng tat e Mlosper’
version ol the [ERE was not circulated until 2:41 pan. docs not make (hat document pon-

disvoverable

discovery regarding whcthczr.. comained “nationa! defense information.” See Third
Maton to Compel at 9-11.

e, governient atterapted (o uddress this concern in its December 11, 2012, discovery lette,
claimimng that it had been “overly generous in using the time of publication of Mr. Roser’s mticle
at {sic] the cui-off time” throughout the first two years of discovery in this case. Dkt 94, The
government did not explain its veason for suddenly deciding to be less “gencrous” in providing
discavery in this eriminal case, nor did it disputc the connection between its decision to revise
the “out-off time™ and its discovery of af circulsted a1 2:41 p.m. on June 11, 2009
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Asiie (T the governmen?'s objection W its own previeusly-established " cut-ofl tme,”
S gvernment dues aat otherwise appear w contest the ot that the [T o rotocd o 2:41
st 18 redevin and elpful” e the preparation of Mr. Kim's defense. Indeed, the govenunent
mandicidy adniieed as much by producing snother version of thc_ created before its
I erveed o el tme™ o2 poan The defense thus moves the Court b ands e

st o e f‘”’:'-‘ v well as the related materials deveribed above, ™

2. June 12, 2009 Janail (mm-

Paeadetense previoushy reqiested another document provided o the povemsem by

_dzmng his Juiy 12,2012, interview with the FBI concerming, he [[REE. S+

DR R AL s L Accarding Lo the FRI-302 for that inwrvic\k’,—}mwiéml agens
with 4 June 12, 2009, email “in which the lo@am

M“ fix, j4at). The goverrunent denfed the detensae s

pongree. Lt e o Naatdia for the rroduction of o clussified emantl thad was sent the dav ator
i peinican v e Resen s arteie T DR G4 o0 3L The defense snow meves e Court w onder
piocdnotiog of o focument,

The government’s obicction w the defense’s request rests on the same faulty promise
deacribed aboave with pegpect o the 741 §7~1n.- namely that a document is not
discoverable i it was sent afier, rather than before, the alleged disclosuie in this case. The fuect

that the requested email was sent the day afler publication of the Rosen article provides no basis,
¥ 1n addition, the defense netes fhat the government also applied its newly-revised “cut-olf ime”
10 limit the production of documents related to the that it did preduce on November
30,2012, See (Dt 91, Bx. 4, at 2. The defense therefore alse moves the Court o order the

production of any documerits related to dissemination of the varlier between 2:21 pan.
(the govermment’s revised “cut-off ime™) and 3:16 pon. (the go t's previously-
established “cut-otf tme™)
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tusstaCsiied SRR <o b s i Drosccive Oedes

vt b el for withholding the docunent. The proper analysis hinges onthe smiail’s

ceatent antjust Dy Gpang

it June 12, 2()09,- cmai] is “relevant and helpful™ W the preparation of M,
B defense vecause, secoiding to the FRI-30Z, it discusses the relationship between the

ifarmation comtained in the Rosen article and the mformation sontained in tiu‘. The

s thet thie Rogen article contained the sane ineligence sndfirmation s the

“

cui! appae ety gtat
‘ i upports the getesse s theary deet the Rasen article niay hase been besed o
doetinients, nenading ‘Lhc— @il llum—, The detense s moves the Courl 1)
ovder produstion of the july 12, 2012, email provided to the FBI bymi

I adizion to the JJ I and the Tune 12, 2009, email, the defense also requested a

B bcoio S

e l!‘.ﬁl- provided 1o the FBI doring s mierview on huy 13,2000

Sew ki3 Fe A A accarding b the FRE3L tie repunt discussal North Hored’s

SN < i e Ko

e governument Jenied this request, stating that it “ealls for e production

aracie, b ai s,

ula clussified roport dated [ TIRENER atter the publication of Mr. Rusen’s articie.” DR 94, w

clense now moves the Court W order praduction of this [N rebtication.

As an initial matter, the defense notes hat the government's response procseds frons the

-4, Thed

same frubis premise described above, The mere fact that the report is dated after the publication

af the Rosen srucle s

the report vompletety debunked the alleged intelligence contzined in [l for example, suck

says nothing abotut whether the report cortains discoverable mformanen. i

information wauld go directly to whether the information contained in JJJJJil wes “vutional

Froatas-Chesify Wmmwmﬁmw
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cecteia mlennatt n T as opposid wonere specalation. Sinutarly of the report was bung drafled
g we b publication of the Kosen anticle and contained sitmiilar informanon, snyone invaived
in the drafting process coudd have disciosed that information to Mr Rosen.

it is also noleworthy lhatnrcspr;:}sib}c for finally alerting the
govemirent o e exisioner o sl- containing the same information as the Rosen meticle,
imeaedt Shoss o ring ahc—;vls!)IiM‘r}««u*x to his inferview with the PRI Avcordmng o the
1714 "‘\'ﬁ",_“:x(h»'ix-cd Avents tha he had revtewed his eonsatl from the /1009 G
trare e had srenght ome printed hard copy c-masl e the interview inwineh b was the
sender ™ Beo 4 b That staterment certainly umphies that, whatever its fiual date of publication,
e repert wag the subject of correspondence iwfwwﬂn and others during the

“OH L2009 time frame,” i.e., the date of the alleged disclosure. The defense thus moves the

Court 1o order the production of the ||| | G0G: “publication | GGG
I o ot 111 vy S

sy eredl e s aderee or related dectiments upon whiel the teport wae based

) 'I‘he- Reports
I The Report Received iiy_ on June 11, 2009
The defonse requesied an intelligence report identified s STINEREEN " <>

wis faxed o

am. on June 11,2009, See Dkt. 91, Ex 3, wi 2. This request was based on the FBI-302 for [l

Aa.

R ccovicw with the FBI and supporting documents, which indicate that on Junc 11,

3000, I i< v it o)«
document, | GGG = th she was “surprised by the news

report in which the classifiod information from [l wes disciosed” Ex. 17 a1, 2 (FBI-

B
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RtV mr-‘;. Given the dueet connection made by | bevveen b TR

repurt and the ilosen aticle. the defense requested the repont referenced bvuh The
rovement denied this request, stating that it "catls for tie production of classificd material

'Ry

which the defense i oo eptitled.

crist the produa »n::i'tln&-sv;m:
'i\hc-:rmu faned lu-o\ or three and o half hours bofore Mr, Fim tirst

:u'c«mmd- wUrelovant and helpfal™ o the detense for one ample reason: wher initagd
iterviewy with e !419.1.—:;1;11::& v she bricfad her unit on xhe" report ot tie

morning of June ], and that she was surprised fo see the information contained in that report

PIRG 91X v, at 2. 'The defense now maves tie Court to

disclosed w1 news article the same day. ([ 014 the KB, in other words, that the
- report contained the information subsequently disclosed in the Raogen adticle, but the

- tenort 1x neg (e report that Mr. K im §s acensed of disclosing to Mr. Rosen. -

‘ dese i (:f‘thc- report thus directiy contradicts the poverament's allegabion

(}‘::zl-:.;u';w-f:v.f By e Bime S die ondy poasilile sogrce aocumeit bor e Rosen artic fe.!

A ﬂw— Report tentified By [ G-
The duteuse albso previousty requested anotier [ | TIGING s SRR

.' which was ideatified by_ as a source document for the Rosen

"I an witempt 10 uddrcss ﬂ;us issue, the goverument re—mwmcwod;? on March 1,
1onths aft

301, over o year and a half sfter hor initial interview (and almost 21 mon er the cvents at
issuct This tme the FRI showed her a copy ol’d st the beginning of the ierview and,
with this docyment placed before hcr in a suggestive und leading manner, reporiedly
stated that she “inadvertently referre i i L Bx, 18
at 3 (Seoend FBI-302 for! ous, as she had not
actually been provided a copy in her
initial interview. Moreover, atill did not
deny that the separafe

waorat, Uxe canfusion s
the morning of June 11, 2009, at it is “relevant md hﬁlpﬁﬂ"’ 1o the defense (o review
botl documents tn evaluste whether they were the source documents for the Rosen article.

TrestarCiussisiod [ : ocots Suisjvor-to-Gif-diroteetive-Grder
%
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artide Nee DG RO, L, 100 at 7, This equest was based on-_ responses 0 an

mvesigaly copusstioamaire, m which he cxpressly stated that the Rosen article was based on

R ! 5/ 1/09 ud reports on which it was based, csp. [NENGEEEEEE
B 0 R L vostigauve Questionnaire). Based oo [
regponse, he defense requested the producion Ui— The yvernment
sented thiv feguest, stating hat 1t “caiis for the produetion of elrssified nistonal to which the

defense is v entitled Tics 80 b e a5 T defopse sow moves the Vot to order the

proaucton o s T oo

s witn the [ ceport identiticd by IR v coport wentitied by .
is “relevint and helpful” w the defense for one simple reason: [ ST
S id@mlic‘dm as the souroe docwsnent for the Rosea arlicle in an

investigahve quastionnzire completed “imder ponalty of pagiury * 10 19 at 450 That report i
therelore “redevant and heipfl” to the defense, as i contradicts the governiment’s aliegation thal =
sve i only possilne sourve Jdocuaent Tor tw Rosen artiele.

Adter the detenze reguested producuen of (TGRS i 1 ivial discovery

Jeter of Cotoler 6, 2011 see DR 55, By, 24, w9, the goverment respoudied nog by producing

the report but by ro-interviewing [JJJ§ IR S¢ Bx. 20 (Second F131-302 for [N
Accerding W the FBI-302 for that re-inerview, agents weat Lo great lengths o wuvhmc.

. , et 1ol i e " 4
I . s momuory of the source documents for the Kosen article was incorreet. ™ Aller

* Tlus was not the first time that the FBI attempted to convince [JIN @+ his

independent recollection was wrong, During an eadicr interview on Septermber 21, 2011,

uerviewing agents questic response regarding the source documents for the

Rosen article. According o the F31-302 for that interview, “Interviewing agents advised

B - United States Intelligence Community has reviewed all available intelligence reports

and open source reporting and determined the only place the intelligence contained &
a be found is in“ or its drafted forms and in the Fux News article where it was
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! '“‘ai--u!wm a discrepancy” in the dates of the source matenals dentified in lis
prestemnane, the ferviswing agents suggestively provided him with « copy 0}‘-
accessed by Mr. King (a document that [ ST had not identified on his own) and asked i1

b ol fsxess 3 to be the source material” of the Rosen article. 7d Not smprisingly..

eaeresdm the allippunive

Danag e same reanterview, howewver, the agents alsu askcd“ why he listea
TR v drocoment Sor the Rosen article. [T rcsponded by
exprdarinre thal ge tenst have jogaed mlo- inan stwmpt o find the inclligence
teportny on which the Rosen article was based, “f‘oundm
and T eoncluded it waes related 1o the publications.” Fx. 20 at 1. !m
- foupd that the information contained iﬂm was “related o the

wformmaien contained in the Rosen article, it is certainly “refevant and helpful™ 1o the defense 1o

wview b renatt e determing fur itgeld whesher [ was an additional source document for the

v 1\ a3~ 'l31i asm*timz wltame 411 1umm n-mmxf as

A el dl.ilhwiwi[iml

ior to pubmmmu of e Rosen
, who instead left the interview

| discussed Narth Korean
wpons that he had reviewed
| if that § is in fac( the sole

d:sumtxsm kxtwccn the two inte
15 nonctheloss “relevang agd hel

information,” as was already well known (0 the genersl public

and was not “closely he,ld ”

Wm&w&m@d
1R

'J



Case 1:10-cr-00225-CKK Document 127 Filed 07/24/13 Page 29 of 37

Arent-settoesifiod I RN ot Sutrret e HoA ot tive Osader
Ruoser nrecke The povermnent can sttempt Lo prove otherwise at trial, bt it cannot cherry-pro

the et aerving portions ()K“ various statemens 31 order w limit divcovery,

I. Government Employee Ematils

finally, the defense also roquested production of any emails from b

ne iter June 11,
MGt be Ol mase poverniment emplovess and contigctons who ::\:stc:asvdm prine e

pald v of e Resen aniele discussed the wopics addressed in the anticle. ™ See Dkt 80, Bx

fense explained in s discovery letter, this reguest was promyned by the
deteioe coneein that the governiment did not appear to have searched e et socomnts ot
sovernnient emplovees o determine whether any of them shared the wnwnm— witlh
vreviaiv-cndisclosed individuals, discussed the contents Qi‘,- and any simiiar
mtellpenee reports, or enmimunicated with Mr. Rosen on June 11, 2009, /4 In response, the
corernent s sd et v view, the request “ealls for the production of saess wndwe
sl e bl o whieis the dafenee s oot entitled)” but that i+ was ponethed s Ui the
CHT, T

AN cree ey b ed aead anclassilied sl sent v receved oo tune e

b o veroments possession, cnstods, and control, Tor cach of the sdividuad ™ DRSO

Based m its review of government employee emails, an August 24, 2011, the
o tinent produced ver 102 emails exchanged between Mr. Rosen und Joho fiersbery, the
Dnrecied of Public Alfairs in My, Kim's bureau at the State Deparunent, fram Aprit |, 2009, to
Talv ™20 Nee Dk 80, % 13, The government also produced & hundtul of nusecancous
™ As with iis rexjuest for additional intelligence reports, the defense provided the government

with # Lt of sub-topics that it comsdemd “relevaml. lﬂdhﬁl})ﬁﬂ" to Mr. Kimn's defense. See Dkt
80, Fx. 1o, at10. l‘i}glm;cl soly tracked the contont of the Roses asticle, focusing on North
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et us i SN e ST A e e

ety discassing Mr Rosen. Jd Un November 30, 2012, the government notfied the detense
s st haed “eompleted § review of tae content of the classified and unchusailics povernment
erind sentor reeeived on bune 10 or 11, 2004 ... for each of the 164 individuals wentitied (o date
il government s jnvestigation,” sand thal its review “revealed no discoverabic information

hes g Dl inodueed with this letter o1 in paior discovery productions.” 1R191 a4 a5,
Beewcine povermment and the detense have cunsistendy disggreed on what goaizhics as

Tdeoserabic™ information in tis case, the defense now moves the Comi o roducinag o

(he s vt cmunde,

Although the govemment suggests that it has searched for any enail communicatians
Pretweres My Hnget wnd thuse government eniployess and contractars wha accessed the alleped
intelhigence of issue in this case, the discovery provided 10 date docs not include anv additional
substnive eiails sddressing te same topics as those diseussed 1o [T o Rosen
whvl Far eamipte, the governnicnt has not produced emails i sesponse L this request b

'.»’:\5‘;!!_1'um:ncm o e conent nf- v dise u;-::‘:“ilu

intoimatng waitnined therd, i povernment also bas not produced cimals ¢

adeped suniticance of [T o cnails in which one esployec ur comaren e Lad anoiber
eiployee vr contractor 1o view the report.

Such emails are “relevant and helpful” to Mr. Kim's defense, for several reasons. First,
as the June 11, 2009, email provided o the FI31 by Mr. Russel demnonstrutes, emarls discussing

TR O ir:citabiy point the way towards other dovuments contining U

same or similar infonmation. Absent the Russel email, the defense would not huve known to

request te wiormation provided by ]l o avy of the other intelligence documents tha

The

Mr. Russe] sppaccntly relied on to ussess
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ven et RO -5 Psctiv s

resuesd 3l ane s essential W the defense’s efionts 1o identify odier potential source
documents tor the Rosen articie.

Seeend, sy emails discussing the contents Q_ or the topics addressed in the
repest myy also reveal sdditional geverniment empluyees and contractors who uecessed the
slornrnion contained in o Rosen atiche o duae 11 2009 (and us coudd have disclosed e
wilornicton oA Foseni The sovenamen: s relied on gicctrons document seeeas retonis
ST ot sepe shets D detene which employees and comtzacton :u:w::»":mi-
BUT e e appeat I e revioved cosel comimunicatione w deterniine whether any o1 o
el r:&%d- shared ity contents with other individuals. Lintid such a review s
completed. neithier the defense nor the government can be certain how wiany people obained the
sgarmation contained im- prior 1o publication of the Rosen article. The defense cannot
fvestpnie o) mudividusds who aceessed the imtbration at issue witheut boowing wha thiose
pndividuals o

il the geverunens appears to have ieviewed the relevant poveriment emplayee
sivands S sl e b atony invedvine My Hosen, the rest of the sub-topies ongialls
Elemund by e sdetense do ot appear W have boen icarpotatad iniw this review The defense
thits e the Court o compel the production of all amails seut or received on June 1 and June
FiLAG09, by those government cmployees and contraetors who gecessed the intormation at issue

wior to pulilication of the Rosen article, discussing any of the topies identified in the defense’s
{ £t

discovery Teiter.”

" Presenti pending before the Cowt is an éx parte motion by (he government pursuant to CIPA
§ 4, the resolution of which could result in the production of additional discovery 1o the defensc.
(w February 82013, the government also advised the defense that it is stll in the process of

rezponding Loseversl oumstending disscovery roquests, which the parties expect w0 resolve shorthy,

—rFETEE Qussified N ' ; Eatemts Subjeot-to-GIRA Protective Order

[¥]
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~Freatae hassifiot [ G <« cnts-Svbjectto-CHRA-Protective Qrdes

WHEREFQRE. for the easons st forth above aud any others appesring o the Coun,
e detendant secks an Order conapelling the goverament to produce the tollowing matetials

Torthwith

| _
s

The defense respectfully reserves the right to file a supplemental motion to compel discovery, if
such a motion is warranted by any additional documents produced by the government.

32
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eeetare-thrsstred 1 N et SR CH A Protectivethrder

‘;
)

T Classitied

An unredacted copy of the June 11, 2009, Daniel Russel email, as well as any
inteligence vepons or other matenal welied upoa or reviewed by Russe} (or
anyone working at s digection) to identify and discuss

A unredacied copy of the June 11, 2009, Jeffrey Dader cuatl, as well as any
mreliipenee reporis wr other matonial relicd upon ar reviewed by Bader (o inyone
working a1 s dinetion) 1o Jmil said email,

1) a list of 2} recipients of any such caail;

i a List of all recsprants uf a refated emadl sent by— (m-

 and

Uatecnoted copies of the FRI-302 and correspording FB! Special Agent’s Notex
far the FBIinterview of Dauic! Russol on Avgust 11, 2009,

A copy ol the rupen drom, *identiftcd by Dantel

Ruagel in his Auguist 11,2

The thros intelligence reports identified by,

potential souree decuments for the Rosen & , 88 4 by S i his

interview with the FBI on or sbout Sepﬁembcz 16 2010 {ar, d’ sach reports are no

louger availabie, en acoess fog documenting the intelligence reports viewed by
on Jupe 11, 2009, as well as copies of the reports accessed by

on that dats that relate 1o North Kores).

Any additional email correspondence or other documents related to [ ||
efTents to identify the source document(s) for the Rosen article.

the 241 po [N o welt as:
) the cmail(s) circulating tha i

i) the “other sources” upon which tht:-was apparently bascd;
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Frentons Cassitred RN <ot Subjcct to-CH A-brotactive Urde:

¢l the identity of anyone wha drafied. edited, viewed, ur recerved this version
prior to 3,06 pan. on June 11, 2009, and any related
ndence; and

) any documentis related 1o dissemination of the cartier between
22} pan. (the government’s revised “cut-off time™) and 3.6 pan. {the
government's previously-establighed “cut-off {me™).

Cpublicati
~ identified for the FBI by as well as

any v ] correspondence o1 velated doctnents upen which that report was based!

1 The welligence veport Wentified a&“ '
S e mtefligeoce repont ddentified asm

S Any eatails sent o reostved o the perod June 10 o June 11, 2009, in whicls
any gevermuent employee sudfor comtractor who aveessed rior 1o
rubhenting of the Foson srivie Jiscussed any of the tapies addressed in the Rosen

CEfR

Respocthifiy subnvied,

DA Febrgary 11, 2013 _ 48/ Abbe David Lowell
Abbe David 1.owell (DC Bar No. 358651}
Keith M. Rosea (DO Bar No. 495943)
Scott W, Coyle (DC Bar No. 1005985)
CHADBOURNE & PARKY LLY
1200 New Hamnpshire Ave NW
Waghington, DC 20030

Cenensel for Defendant Stephen Kin

trerraTtrssifren [N o tont-Sutjor tr€He - Protective Order
RE|
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Zrens an-Clasei o TRNNRE - <o is Subfeattor ¢ AFratestive Ordey
UNTTED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

¥

€

UNFTED STATES OF AMERICA Criminal No. 10-225 (CKK)}

)
'
)
)
SEEPHEN JINAWVOO KEM, !
)
}

Defendant.

PROPOSED ORDER

s the ressons set {ords in Dofeadwnt Siephen Kim's Plist Moton wo Compel Discovery

T}

Aleprdiygr Additional Source Docunents), the goverrment s hereby ORDERED to produce:

Any ntelligesce reports created between Aprid 1, 2009, and June T, 2004,
addvessing the followdng topies:
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sest o Cissiios SO St 5 sosective. e

Aot tinredacted copy of the June 11, 2009, Danicl Kussel e, oy well &5 any
witelligence reports or other mau:rm] relied upon ot reviewed by Russel (or
izt st hig direction) to identify and discuss

An unredacled copy of the June 11, 2009, Jeffroy Bader canall, as well as any
intzlligenee reponts ar other material relied upon or reviesved by Bader (or anyone
wurking at his direciion) to drafl said email.

‘cmall degeeibiog North Ko 's

1 a list of alt recipients of any such amain;

o alist of all recipients of a related email seat by— Oﬂ“

B

©) wunredaced copy o [RRENNN, ol

linredacted copics of the FBI-302 and corresponding FB1 Specinl Agent’s Notes
for tixe FBI interview of Daniel Russel on August 11, 2009

* identified by Dauiel

A capy of the report from i
Russel in his August 11,2009, interview.

The three intelligence reports identified by |
potential source documents for the Rosen
interview with the FBI on or about Scptcmbw 16, 2010 (or, if such mpoﬁx are no
longer available, an access log documenting the intelligence reports viewed by

on Juge 11, 2009, as well a5 copies of the reports accessed by
on that date that relate 1o North Korea).

) 3
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Ko Awy dditiona] amail correspondence or other docunents reluted W RN
etlons o identfy the source docurment(s) for the Rosen article.

o Fire 2l pon. [ s woll as:
(@ the email(s) ciroulating that I
thy the “other sources™ upon which tie[JJJJlf was apparenty based:
(o the identity of anyone wha drafied, edited, viewed, or recoived (his version

pricr 1o 316 p m.an June 112009 and any related
ronespondence; and

(i any documents related (o dissemination of the eartior [T verweer
221 pam. (the government's revised “eut off Gme™ and 16 pm (the
sovernment’s previously-cstablished Ycut-off time ™).

hiech that repert wax bused

! corfespoml

too Pl dmtethipeoce report identified asm
o Pamtetligence repeort idemified aﬁm

-
C A o sent or reccived during the period June 1010 June 1200 G which
any government amployees and/or contractors who accessed| 'pm%r o
pubiicsdion of the Rosen article discussed any of the topics addressed ia the Rasen

article.

Hon. Colleen Kollar-Kotelly




