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TUNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

RICHARD HORN, %
Plaintiff, )

) Civil Action No, 94-1756 (RCL)
v )

) (UNDER SEAL)

FEANELN HUDDLE, IR, g1 4l )
. )
Defendants, )
)

MEMORANDUM OFINION.

Before the Court are several motions by the parties. Of ceniral import arz two motions,
one by plaintiff and one by the United States. On November 7, 2000 the United St'ates fileda
consent motion to intervene in this case and simnitaneonsly filed a Motion t2 Dismiss Civil
Action 94-1756 Baged On the State Secrets Prvilege (“Motion to Dismiss™).! On November 13,
2000 plaintiff filed Plaintiff®s Motion to Adopt the Classified Information Procedures Act
{(“Motion 0 Adopt CIPA™), 18 U.8.C. App. 83. These motions are related, Plaintiffs Motion to
Adopt CIPA 18 offered as an alternetive to disrmissal. Plainﬁff proposes that the Court adopt
C]PA adept the act to the civil niles, and appfy it o this case as a mechanism whereby the cage

. canmove forWard Also before the Court are tWo related motions: Plamnﬁ’s Motion for the
Court to Order the Court Security Officer to Conduwt the Pmc=ss for Plaintiff’s Counsel’s
Secretanes to Receive a Security Clearance (Apr. 11, 2000); and Plaintiff's Monon for the Cowuxt
Seﬂtmty Officer to Condnct the Pro:=ss for Plaintiff, Richard A. Hom to Recewe a Security
Clearance, Since He is Now Retired fom DEA (Jan. 10, 2000). Upon con§1deranon of the

written submissions of the parties, the law, and the facts of this case, the Court shall grant the

! The Court dismissed Civil Action murnber 96-2120 on August 15, 2000 and shmultaneonsly vacated the portion of
the Couri’s March 24, 1997 Orxder that consolidated the two cases, ¢
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United Stetes Motian to Dismiss zud shall deny pleintiff's Motion to Adopt CIPA. Collsteral
_motions shall be resotved in conefusion. |
Background

Pleintiffis ¢ forracx eroployes of e 1S, Drﬁs Enforcement Agenoy (TBA”) who
brings tiris ‘sait for actions that occigred while he was stationed in Rangoon, Burms a8 the DEA
counzy attaché. Defendants are Franidin Hoddle, Jr. (“Defendant I'), & State Department
eunployes end Chisf of Mission of e Euxbassy.in Raugaon Burtos, an) Artny Brov
(“Dafsndant IT"), s Central ktalligense Agency (“CLA™) amploy Remgoan, Bumt

Plaint!ﬁ'l;mnght'a E}mﬁ olelm asﬁnst.szm.dmt I and Dafendant 1T for alleged actions
thet vinlsted his Fourth Amendment rights vader the Constitution. Compl, 18, Plaintiff slleges
that on or about August 12, 1993, Defendart I or someons acting on his behnif “tsppad" bis lan
night telephane call, recorded it, and disclosed the contents to Defendant 1. Compl. §13.* PlaintifF
argass that Defendant I either performed the tapping himeeif or opdered mother to pecfom it in
retaliation for plaintiff's ect of reporting Dafendant II to DEA headquarters for speaific acts
taltan by Defendant IT 1o undesmine DEA operations in Bofmas, Cammpl . Specificaly, plebotis
allegus that he reported that Dafendant II tarned over 2 oopy of a DEA. document that included
the nate of a confidentis] DRA informant to cortain pertons wﬁnntheBnmnso government
withont DEA permission. 14, Sybsequentty, platnifF's allegations rogarding the handling of the
DEA document was the subject of &n Tnepector Gmeml Report that the Cotut determined on
Auéust 15,2000 t0 be p:'utectc;l foom disclommre by the gate secrats privilage,

Plaintiff furfher argues that the pupot of the phons tap was to assiat Defendant I i
obtaining information that would justify Defendant I d;nan&ing plaiz:}‘iﬁ"n reraoval from Burms

BIv BE . N=reotias 403US 588 (1971)
I Pl oumpmwmummmmmmcmrwmnmmmsmm
1957 Opinion {clasgified).
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or ofherwise justify expelling him directly. Compl. J10. Plajntiff alleges that Defendant I sought
plaintiffs removal from Burma as retaliéﬁdn for plaintiff sending reports to congressmen that
conflicted with State Department reports prepared by Defendant L Compl. §11-12. Plaintiff
supports his accusation of wire tapping with the ;oniehts of a cable sent by Defendant I on or
about Angust 13, 1993 to his superiors in the State Department that containcﬁ allegedly verbatim
quotations from the Augnst 12, 1993 phone convarsation. Compl. §13. The zlleged phone
tapping incident is the subject of a second Inspect'o‘r. General Report that the Court determined on
August 15, 2000 to be protected from disclosure by the state secrets privilege.

The relevant procedural batkground to this case, originally filed in 1994, begins in 2000,
On August 15, 2000 the Court ruled in fax;'or ofthe U;nitc;d States on a motion to assert state
secrets privilega over the two Inspector General Reports (“IG Reports”) mentioned ghove 2nd
certain attachments to those reports,* After granting the United States’ motion to assert state
secrets privilege over the IG Reports, tﬁe Court invited plaintiff to demonstrate at an August 21,
2000 hearing how the case could proceed in light of the state secrets privilege. See Aung, 15, 2000
Order. At that hearing, the Court further invited the parties to subﬁit follow up briefing on the
issue. Aug. 21,2000 Hr'g Tr, at 12:1-4, 19:5-7.

Plaintiff proffered certain facts at the heating and further filed the pending motion to
adopt CIPA as an altemétiVe to dismissal. Approximately one week prior the United States
move& to intervene and filed its Motion to Dismiss, Plainfiff has not filed an oppositiﬁn to the
Uniteri States Motion to Dismiss. Plaintiff has ﬁled; however, several motions for cxtensic;n of
time to oppose the motion to dismiss and has asked the Court to order im'rem'gations and, if

found trustworthy, top secret clearances to both the plaintiff end to plaintiff’s counsel’s

“ See Aug, 15, 2000 Opinjoz at 4 . 4-5 (classified) (finding the state secret privilege spplied 1o the IG Reports in
their entirety and only certzin of their attachments and listing those attachments already provided to the pleintiff),
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secreiary,’ PlaintifP's counse] asserts that his secretary must be-cleared in order to type any
opposition and that plaintiff, who lost his top secret clearance upon retirement, must be ciea.red
to allow plaintiff and plaintiff’s counsel to collaborete on the opposition, Wl‘liCh plaintiff’s
counsel asserts requires consideration of classified materials.

Tn order to Tesolve the United States’ Motion to Dismiss the Court must deterrnine
whether it can resolve the motion without the sssistance of an opposition from plaintiff, If the
Court determines that it requires the assistance of plaintiff’s counsel then, as plaintiff has
portrayed it, the Court must order, over the govermment’s o.pposi’don, Eackground investigations.
and the award of clearances to both plaintiff and plaintiff’s counsel’s secretary.

The Court finds guidance in the D.C. Circuit’s opinion in Stillmean v, Central Intellicence

Agency, 319 F.3d 546 (D.C. Cir. 2003). Stillman, a former government employee, submitted 2
book manuscript for prepublication review. The government determined it was classified and
denied his right to publish, prompting Stillman to sue. As part of the suit, plaintiff’s counsel filed
amotion to comi:cl the government to grant him access to the classified portions of the
manuseript. The district court judge determined that he required the assistance of plaintiff's
counsel in determining whether the gavernment’s classification decision was correct and 80
ordered the government to conduct the requisite background investigation and, if trustworthy, to
turn over the classified ma.miscript to plaintiffs’ counsel. On app‘aal of the tutnover order, the
Court of Appeals reversed and remandcd, finding that the district judge should have attempted to
resolve the classification issue ex parte, without the assistance of plaintiff’s counsel, before
ordering the backgronnd investigation and turn over of the manuscript. According to the Court of
Appeals the district court should “first determine whether it can resolve the classification ex

parte. . ., and consider any pleadings and declarations filed by the Government as well as any

S Plaintiff's counsel was imvestigated and awarded 2 top-secret clearance earlier in this case.
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meterials ﬁled by [plaintif]." Stillman, 319 F.3d at 548, If the court is unable to resolve the
classification in this manner “then the court should consider whether its neeci for such assistance
outweighs the concomitant intrusion upon the Government’s inferest in pational security, Only
then should it decide whether to enter an order granting [plaintiff’'s counsel] access to the

menuscript.” [d. at 549, The Court of Appeals further acknowledged that even if the distriet

court made this dersrmiration the United States would have a right 1o appeal.,

The Court here confronts similar, thongh not identical, facts and finds the same procedure
appropriate. The United States served an unclassified version of its Motion 1o Dismiss on
plaintiff’s counsel, Plaintiff’s connsel asserts that an opposition will require nse of classified
information, collaboration with plaihﬁff, and typing by his secretary. Although plaintiff’s
counsel is not moving to compel the United States to turn, over the classified version of its
Motion to Dismiss or ey other classified documents, counsel is asking to use, disenss, and cite
to classified information in order to draft ﬁis apposition and therefore requests the Court to order
background investigations on two individuals. Of particular relevance is that the United States
has asserted that plaintiff end plaintiff’s counsel are in inadvertent posgsession of kmowledge of:-
classﬁied programs above the clearance level they curmrently possess. An award of a clearance
would assist the further discussion and dissemination of classiﬁed information that neither
pleaintiff nor plaintiff’s counsel is supposed to possegs in the first place, |

The Cowrt follows Stillman and fizst determines whether or not it can resolve the Motion
to Dismiss ex parte based on the existing pleadings and declarations submitted by the
government and by plaintiff. The Conrt finds that it can resolve the pending moﬁo:ns without the
benefii of sn additional opposition to the Motion o Dismiss by plaintiff. The plaintiff’s Motion

to Adopt CIPA is sufficiently related to the Motion to Dismiss so as to afford the Court an
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alternative perspective and argument that, along with the ex parte filings of the United States,
enables the Court to resolve the Motion to Dismiss.

An Angust 15, 2000 Order put the plaintiff on natice that the Court was considering
dismissal e%en before thé United States filed its motion. Aug, 15, 2000 Order (“Having sustained
the United States’ Assertion of State Secrets Privilege . . . it is not apparent to the court how
plainiff plans io proceed with disc&vcry in this case,”). At the August 21 hearing, the Court
summarized the Dext step saying: “It seems to me then that the issues will be teed np with the
plaintiff’s motion for 2 Rule 26 order . . . and the defendants’ motion to dismiss.” Aug. 21, 200Q
Hr’g Tr. at 12:1-4, Plaintiff was on notice as of that hearing that dismissal of his case Was a
likely outcome, and was the logical follow-up to a government motion on state secrets. On
November 7, 2000 the Unired States filed its Motion fo Dismiss ori state secrets grounds and
served piaintift’s counsel with the unclassified version of its motion. On November 13, 2000, in
light of the August 21, 2000 hearing and the United States’ motion, plaintiff filed the Motion to
Adopt CIPA. The Motjon to Dismiss and Motion to Adopt CIPA represent opposing views on
the fisture of this case. The United States argnes thaé the case should be dismissed becanse the
Court granted the state secrets privilege over the IG Reports, including much of the facts and
circumstances of this civil action, The plaintiff, by contrast, .argues that the Court can and should
continue tﬁe case despife granting the state secrets pﬁﬁlagc ovet the IG Reports .by adopting
CIPA for use in civil suits. The t‘omt finds these briefs sufﬁcien;ly related that it obviates the
need for plaintiff to file a separate opposition to the Motion to Dismiss.

Furthermore, the Court finds that even if plaintiff h;:Ld not filed its Motion to Adopt CIPA
that plaintiffs counsel had adequate time to file an opposition to the unclassified motion to

dismiss and could have relied on counsel’s own lmowlédge of the case. The Motion to Dismiss
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was filed six Vears after litigation began and the Court is certain that plaintiff's counsel
possessed adequate kmowledge of the facts to file an opposition withont the assistance of
plaintff Indced; plaintiff's counsel admitted as much, stating: “T’ve spent thousands of hours on
this czse because I know [plaintiff] and I believe in his canse.” Aug. 21, 2060 Hr'g Tr. at 15:17-
18. Mareover, plaintiff's counsel’s motion réquesting clearence fer his sécretaw because he does
not or cannat type is without merjt. PlaintfT's counse] offers no disability or handicap tha
prohibits him from operating & computer or typeWIﬁcrl At most, plaintiffs counsel merely types
very slowly. And finally, as the Court has on occasion received hand-written briefs from parties,
plaintiffs counsel has offered no reason why he could not do likewise.

In rthe alternative, even if the Court were to find that it could not resolve the Motion to
Dismiss without the assistance of plaintifls counsel, it would sill be required to balance that

need against the United States’ interest in national security. Stillman, 319 F 3d at 340, But the

result of such balancing was determined when the Court found the state secrets privilege applied
1o the information in the IG Reports end certain attachments and made the determination that that
information was protected from disclosure. If the Court were to award clearances it would be
encouraging the dissemination of information found to be so important thet it was protected from
-further disclosure by the stare secrets privilege, This is because plaintiff and plaintiff’s counse]

are already in possession of classified informetion thes is beyond their security clearance. For

examplc{élaﬁtiff end plaintiff’s coiluse] are aware of the prasence of|
-iarlow Strand, Ang. 21, 2000 Hr' g Tr. st 4:14-17, as well as the presence of CIA covert

operatives at the embass

-H&ving found that the state secrets privilege provides an absolute bar keeping
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certain information out of the litigation, the Court finds its interest in heving the assistance of
plaintiff’s coumsel outWeighed. by the United States’ infercst in national security.
Motion to Dismiss
In its Augnst 15, 2000 Opinion the Court sustained the United States assertion of the state
secrats privilege over ccﬁain portions of two IG Reports and certain attachments o those reports.
The Court must now address, on motion of the United States, whether or not the case must be
dismissed as & result of the removal of the information contained in the IG Reports from the case.
For the reasons set forth below the Court concludes that in the absence of the material protected
from disclosure by the state secrets privilege the cage must be dismissed. |
The Court finds three independent grounds for dismissal. First, the Court finds that
digmissal is required beczuse the plaintiff cannot make out a prima facie case absent the

protected material. Halkin v. Helms, 690 F.2d 977, 988-89 (D.C. Cir. 1982) (“Halkin II”)

(finding dismissal appropriate where state sectets prevented plaintiffs from making a prima facie
case). Second, the case must be dismissed becanse the state secrets privilege deprives the

efendants of information required in their defense, Molerio v. Fed. Bureau of Investigation, 749
F.2d 815, 825 (D.C. Cir. 1984) (finding case should be dismissed because court’s evaluation of
state secrets privilege revealed existence of & valid defense that defendants could not assert

because of privilege); see slso Bareford v. General Dynamies Corp., 973 F.2d 1138, 1141 (5%

Cir. 1992) (citing cases). Third, the case must be dismissed becanse the very subject matter of
plaintiff’s action is a state secret and “witnesses with knowledge of secret information may
‘divulge that information during trjal because the plaintiffs ‘would have every incentive to probe

as close to the core secrets as the trial judge would permit. Such probing in open court would -
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inevitebly be reveeling.” Bareford, 973 F.2d at 1141 (auoting Femsworth Cennon, Ine. v.

Grimes, 635 F.2d 268, 281 (4™ Cir. 1980)).

The first stege in determining that dismissal is appropriate in this case is a determination
that the state secrets privilege applies, The Court completed this step in its Angust 15,2000
Opinian. There the Court determined that “the governmant hes met the procedural and
substandve requirsmemnts for involring the state secrets privilege.” Aug, 15, 2000 ,OP' 2t 10
(unclas-siﬁed)‘ Having so determined, the Court vacated its February 1, 2000 order requiring
disclosure of portions of the IG Reports and certain attachments to the plamntiff and found that
the state secrets privilege barred disclosure of these same documents.

The information contained in the IG Reports and those attachments protected by the state
georets privilege has now been removed ﬁ'or.ﬁ the case. If the plainfiff can no longer make a

prima facie case without the privileged meaterial then the cage must be dismiased. Halkin IT, 690

F.2d at 988-89; Ellsberg v. Mirchall, 709 ®.2d 51, 65 (D.C. Cir. 1583); Bareford, 973 F.2d e

1141-43; Fitzzerald v. Penthouse Int'L Lid,, 776 F.2d 1236 (4% Cir. 1985).

In its Aungust 15, 2000 Opinion the Cowrt set forth the types of information contained
within the IG reports that justified exercise of the state secrets privilege aver those repors. The
Court found information in the following categories protected from disclosure: 1) information
that “would threaten to reveal the idai;ﬁties of certain covert CIA officers”; 2) tuformation as to
the “location of certzin cover: CIA installations and activitiss”; 3) “Information es tc the
organizational structure and functions of the CJ d 4) information on “intelligence
gathering sources, methods and capabilities, including Haison relationships with foreign

governments.” Aug. 15, 2000 Op. 2t 11-12,
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Plaintiff’s prﬁna fecie c;ﬂ.se is Tife with materiel that falls within these categories. As ta
Defendent IT, virtually 21l informetion relating to the prims facie case against this defendant is
now protected by the state secrets privilege. Defendant IT's identity es a covert CIA officer is
protected as is the fact t‘tm@f senred_ﬂ'?\sngocn, Bmm;;)and had subordinate
CIA officers working under him.

" Information regarding@s phdne taﬂis ltkewise privileged &s falling within these

categories. Specifically, whether or not Defendant IT had the personel capacity, training, or

equipment necessaryjto conduct phone taﬁjémd whether or not any of his subordinates did is

the fact tha) NSA had employees such dgdfarlow Str

iz the identity [ vectow Steanc s e Cout

finds that because of the state secrets privilege all evidence that plaintiff might conceivably
obtain to prove the existence of the phone tap is privilcged; Plzintiff cannot make out a prima
facie case simply by offering the contents of the cable, allege that it contains quotes from his
conversation, and then claim that the inference is that the information must have been the result
of z phone tap. Yet this inference is 21l that remeins.

Plaintiff faces the seme problem as to Defendant I Even though it is unclassified that
Defendant I worked for the State Department, plaintiff cannot establish that the information in
the cable came from & phone tzp. At most plaintiff has 2 dispute about whether or not Defendant

1 learned the informeation from another person or from 2 phone tap, But plaintiff cannot establisk

.10
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e prima facie case by offering any evidence that the phone tap occurred. Therefore, plaintff’s
cese must be dismissed because plaintiff cannot establish & prima facje case against cither
defendant,

. Plaintiff's case must also be dismissed on a second ground: the siste secrets privilege

deprives the defendants of information required in their defense. Molerio v. Fed. Burean of

Investigation, 749 F.2d 813, 825 (D.C. Cir. 1924); Bareford v. General Dynamics Comp., 273

F.2d 1138, 1141 (5™ Cir. 1992). In order to defend himself, Defendant II would require

information that is protected from disclosure by the privﬂeg_

Similarly, Defendant I cannot prove that he did not receive information) from 2 phone tap

because that information is privﬂegai[};feudaht I'would need to but could not show that he did

aot have any contact with any CIA operati\!as—n order to

receive the contents of the phone tap. The identitids, existence, and jobs of these operatives are
privileged.

The third ground for dismissing plaintiff's case is that the very subject ﬁmarter of
pleintiff’s actionis a state secret, Bareford, 973 F.2d at 1141; Farnsworth Cennon. Inc., 635 F.2d
at 281 (where “the danger of inadvertent compromise of the protected state secrets outweighs the
public end private interests in sttempting formally to resolve the dispute while honoring the
privilege” the case shoﬁld be dismissed) (Phillips, J., concwring end dissenting); Fitzgerald. 776

F.2d at 1241-42 (“in some circumstances sensitive military secrets will be 2o centra] to the

11
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subject matter of the litigation thet any sttempt to proceed will threaten disclosure of privileged
matters”). At the heart of plaintiff's clefm is whether or not his phone was tapped end it is this

informztion that is at the center of the state secrets privilechmm the existence of the phone tap

flows the identities of covert CIA

inadvertent disclosure of a state secret would be highest in the examination of any witness on the
topic of the phone tap end outweighs plaintiff’s interest in the suit.
The Court finds that no emount of effort or care on the part of the Coust in oversesing

discovery or trial cen safeguard the privileged material, Therefore there {s no way fo try this

"3

arrcular case withont compromising seasitve informaton and the case must be dismissed.

Motion to Adopt CIFPA
Plaintiff moves this Court to adopt CIPA as a mechanism that weuld t;xllow the case to

- move forward, The Court has already concluded that the case mus® be distnissed because of the
removal of informeation protected by the state secrets privilege and so plaintiff's motion is moot.
However, even if the case could move forward, the Court cannot adopt CIPA zs & mecheniem for
allowing it to do so. First, the plain langnage of the statute makes it cleer that the statute only
epplics to criminal cases not to civil cages. 18 U.S.C. App. 3 §3 states that “[u]pon motiea of the
United States, the court ghall issue am order to protect against the disclosure of any classied

information disclosed by the United States to any defendant in eny criminal case in a district -

court of the United States,™ (emphasis added). The Court will not look beyond the plain languege

of the statute where that langusge is clear and unambignons, Bstste of Cowart v, Nicklos Drilling

12
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Co., 505 U.8. 469, 475 (1992) (“[WThen a statute speaks with clarity to an issue judicial inquiry
into that statute’s meaning, in all but the most extraordinary circimstance, is finished.”).
Second, the state secrets privilege is absolute. United States v. Revnolds, 345 U.S. 1, 10-

11 (1953) ( stating that “even the most compelling necessity cannot overcome the claim of

privilege if the coiurt is ultimately satisfied that military secrets are at stake™); see also Molero,

743 F.2d at 821; Bllsbers, 709 F.2d at 56; Halkin IT, 690 F.2d a1 990, If the Court adopted CIPA

and then proceeded to direct the turnover of materials pro;tected by the state secrets privilege, the
privilege #ould not be absolute, Instead, the privilege would become sub_.iected to some .kind of
balancing test whereby the Court could deteymine that in ccrfa;’n cases notwithstanding the
privilege that the information should be produced. The Court can find no support for such a
techmique. The analysis of fhé state secrets privilege does nat require consideration of the type of
claim that plaintiff is filing or balance the plaintiff’s nesd for the information, Revnolds, 345
U.S. at 11 (noting that even though “the showing of necessity . . . determine[s] hc;w far the court
should probe . . . even the most compelling claim of necessity cannot overcome the privilege”).

Furthetmore, the fact that plaintiff is filing a Bivens claim for violation of his constitutional sight

is not a trump card. Halkin I, 690 F.2d at 990 (upholding dismissal of a Bivens claim because

information egsential to the claim was protected from disclosnre by the state secrets privilege);

Black v, United States, 62 F.3d 1115, 1118 (8" Cir. 1995) (same). Thus the Court shall not adopt
CIPA as p mechaniem for allowing plaintiff's case fo go forward. ‘
Conclusion

Having determined that the sta'-cc secrets pﬁvﬂege bars disclosmrs of the' IG Reports and
ce:,tain aftachments and upon consideration of the United States’ Motion to Dismiss and

blaintiﬁ’s Motion to Adopt CIPA, the Court finds that sbgent the information protected by the

13
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state secrets privilege the case cannot continue and must be dismissed, As & result of the state
sccréts privilege plaintiff cannot make out g prima facie case, defendants cannot present facts
necessary fo their defense, and the very subject matter at the heart of this case is protected from
displosure as a state secret. Furthermore, the Court cannot and will nqt adopt CIPA as a
mechanism for allowing the case to go forward. Plaintiff’s Biven's claim against Franklin
Huddle, Jr., Defendant I, and|Arthur Browg}Dcfends,nt 10, shali be dismissed.

As a result of granting the United States’ Motion to Dismiss, Plaintiff's Motion for the
Court to Order the Coust Security Officer to Conduct the Process for Plaintiff’s Counsel’s
Secretaries to Receive a Security Clearance (Apr, 11, 2000) and Plaintiff’s Motion for the Coust
Security Officer to Conduct the Prooess for Plaintiff, Richard A, Hom to Receive 2 Security
Clearance, Since He is Now Retired from DEA (Tan, 10, 2000) chall be denied as moot.

A separate order shall issue this date,

Date; July 28, 2004 ' % . M

ROY@E C, LAMBERTH
UNITED STATES DISTRICT JUDGE

14



