UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRICT OF VIRG NI A

MOHSEN NI KPOUR
Pl aintiff,
V. Civil No. 1:04Cv439
DEFENSE OFFI CE OF HEARI NGS AND APPEALS,
UNI TED STATES DEPARTMENT OF DEFENSE
4015 WI son Boul evard
Arlington, VA 22203-1945
Serve: Leon Schachter, Director
4015 WI son Boul evard
Suite 1100
Arlington, VA 22203-1945
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Def endant .

COVPLAI NT

(UNDER THE APA TO SET ASI DE A FI NAL AGENCY
DECI SI ON DENYI NG PLAI NTI FF A SECURI TY CLEARANCE)

1. This is an action under the Adm nistrative Procedures Act
5 US C, " 551 et. seq. to set aside a final decision of the
United States Departnent of Defense, Defense Ofice of Hearings and
Appeal s, denying Plaintiff a security clearance.

JURI SDI CTl ON

2. This court had jurisdiction pursuant to 28 U. S.C. " 1331
because this matter arises under the |aws of the United States. It
further has jurisdiction under 5 U S.C. " 702 because, as a result
of a final agency decision, plaintiff has suffered a | egal wong
within the nmeaning of a relevant statue or regulation of the United
St at es.

VENUE



3. Venue properly lies in this court pursuant to 28 U S. C
1391(e)(1). Defendant is an agency of the United States with its
princi pal headquarters in the County of Arlington, Commonweal th of
Vi rginia.

THE FACTS

4. Mohsen N kpour, plaintiff, is a naturalized citizen of
the United States whose country of originis Iran. He is and was
at all tinmes relevant to this conplaint enployed as an el ectri cal
engi neer by a contractor which has classified contracts with the
Departnent of Defense.

5. The Defense O fice of Hearings and Appeals (hereinafter
ADOHAE) is an agency of the United States Departnent of Defense
Anmong the duties of DOHA is to adjudicate applications by enpl oyees
of defense contractors to determne whether to grant or continue a
security clearance for those enpl oyees.

6. DOHA carries out is duties pursuant to Executive O der
10865, as anended, as inplenmented by DoD Directive 5220.6, dated
January 2, 1992 as anended.

7. On February 27, 2001, plaintiff, at the request of his
enpl oyer, submtted an application to be granted a national
security clearance so that he could work on the classified
contracts which his enployer was engaged to perform for the

Departnent of Defense.



8. Because of questions raised during the security clearance
investigation, a Statenent of Reasons was issued by DOHA
recomendi ng that his case be submtted to a DOHA Adm nistrative
Judge for a determnation whether to grant or deny plaintiff:s
security clearance application. (That Statenent of Reasons is
attached hereto as Exhibit 1).

9. The recommendation to refer plaintiff:=s application to a
DOHA adm nistrative judge was based on issues raised under DoD
Directive 5220.6, " E2. A2. (Quideline B, Foreign Influence) and on
DoD Directive 5220.6., " E2. A3 (GQuideline C, Foreign Preference).

10. Cuideline B states:

The concern: A security risk may exist when an

i ndi vidual=s imediate famly including cohabitants and

other persons to whom he or she may be bound by

affection, influence or obligation are not citizens of

the United States or nay be subject to duress. These

situations could create the potential for foreign

influence that could result in the conpromse of
classified information. Contacts with citizens of other
countries or financial interest in other countries are

also relevant to security determnations if they nmake an

i ndi vi dual potentially vul nerabl e to coer ci on,

exploitation, or pressure. (Enphasis in original) (DoD

Dir. 5220.6, " E2.A2.1.1)

11. CQuideline B further states, in pertinent part, conditions
that could raise a security concern which may be disqualifying to
include: AAn immediate famly nenber, or person to whom the
i ndi vidual has close ties of affection or obligation, [who] is a
citizen of, or resident or present, in a foreign country(@. (DoD

Dir. 5220.6, " E2.A2.1.2.1).



12. Quideline B further states, in pertinent part, conditions
that could mtigate security concerns which include:

A determnation that the immediate famly nmenber(s)

(spouse, father, nother, sons, daughters, brothers,

sisters), cohabitant or associate(s) in question are not

agents of a foreign power or in a position to be
exploited by a foreign power in a way that could force

the individual to choose between loyalty to the person(s)

i nvol ved and the United States. (Enphasis in original)

(" E2.A2.1.3.1),
and

Contacts and correspondence with foreign citizens are

casual and infrequent. (" E2.A2.1.3.3).

13. On January 30, 2003, a hearing was held on plaintiff:s
application for a security clearance before DOHA Adm nistrative
Judge Burt Smth

14. On June 2, 2003, Administrative Judge Smth issued a
decision finding that: Aln light of all the circunstances
presented by the record in this case, it is clearly consistent with
the national interest to grant applicantzs request for a security
cl earancel. (The Adm nistrative Judgess decision is attached hereto
as Exhibit 2).

15. The Departnent of Defense appeal ed the decision of the
Adm ni strative Judge Smth to the DOHA Appeal Board on June 9,
2003.

16. On February 25, 2004, the DOHA Appeal Board reversed the

Adm ni strative Judge:s favorable security clearance decision wth

respect to GQuideline B, for the stated reason that the Iranian
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governnment was hostile to the United States and that applicant did
not di spute that evidence or seek to prove otherw se. (The Appeal
Board=s decision is attached hereto as Exhibit 3).

17. The Appeal Board inposed a standard of proof so high that
it inpossible for plaintiff or any other person to provide proof to
support a finding that would give effect to the mtigating
conditions of Guideline B

18. DoD directive 6220. 6 specifically al | ons for
consideration of Anmerican Ctizens who have relatives living in
other countries to hold a security clearance. There is nothing in
DoD Directive 5220.6 or elsewhere in the |aw which automatically
disqualifies Anerican citizens with relatives living in Iran from
hol ding a security clearance, but that is the effect of the Appeal
Boar d-s deci si on

19. The effect of the Appeal Board=s decision was to nullify,
ignore or negate that portion of the controlling DOHA regul ation
which would permit plaintiff to mtigate security concerns.

20. DOHA, as a federal agency, is obligated to followits own
regul ati ons.

21. The DCOHA Appeal Board failed to follow or apply DOHAs
controlling regul ati ons.

22. The decision of the DOHA Appeal Board is a final agency
decision for which there is no further adm nistrative appeal .

23. Pl ainti ff has exhausted his adm ni strati ve renedi es.



24. The decision of the DOHA Appeal Board is final agency
action for which there is no other adequate renedy at all.

25. The decision of the DOHA Appeal Board reversing the
favorable security clearance determnation of Admnistrative Judge
Smth was arbitrary, capricious, an abuse of discretion and not in
accordance wth | aw.

26. The decision of the DOHA Appeal Board is unwarranted by
the facts to the extent that the facts are subject to trial de novo
by this court.

27. As a result of the DOHA Appeal Board decision, plaintiff
has been denied a security cl earance.

28. Plaintiff will suffer irreparable harmby the denial of a
security clearance because he is and will continue to be unable to
work for any governnent agency or any private conpany wth
contracts with a governnment agency on any matters dealing wth
classified national security information or on any matters
uncl assified, but considered sensitive, requiring an equival ent
clearance. Virtually all of the electrical engineering work in the
Washi ngton Metropolitan region where plaintiff resides involves
wor ki ng for government agencies or for contractors doing business
wi th the governnent on classified national security matters or on
matters which are unclassified but are categorized as sensitive.

29. As a result of the denial of plaintiff=s security

cl earance application, he has been denied the ability to work on



any classified contracts of his enployer, or any contracts dealing
wWth sensitive but unclassified matters, or to obtain enpl oynent
w th any governnment agency or governnment contractor dealing with
such matters.

WHEREFORE, plaintiff prays: (1) that the decision of the DOHA
Appeal Board be reversed; (2) that this case be remanded to DOHA
for redeterm nation under all of the applicable DOHA mtigating
regul ations; (3)that DOHA be directed to apply a standard of proof
on applicants that would give effect to the mtigating conditions
of the DOHA regulations; and (4) that plaintiff be awarded his
attorney:s fees and costs.

Shel don |I. Cohen & Assoc.

By:

Shel don |I. Cohen

Counsel for Plaintiff
2009 N. 14th Street
Suite 708

Arlington, VA 22201
(703) 522-1200 Phone
(703) 522-1250 Fax

si cohen@hel doncohen. com
VA Bar No. 652
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